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ABSTRACT

Title of Independent Study Issues regarding the use of criminal legal

rights by women who have abortions.
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Degree Master of Laws
Year 2023

This independent study aims to examine the legal aspects of the criminal
responsibility of women who undergo abortions. It involves researching and comparing
laws from other countries, analyzing issues, and suggesting solutions that address both
legal and practical challenges in @ manner consistent with human rights principles.

Criteria for the medical termination of pregnancy by medical practitioners
under Section 305 of the Criminal Code B.E. 2564 aim to elaborate on Section 305;
however, the provisions remain ambiguous, encompassing both legal and practical
aspects. The issues can be summarized as follows

1) The issue of gestational age restrictions: While Section 301 of the Criminal
Code permits women to undergo an abortion up to 12 weeks of pregnancy, this
timeframe is insufficient. Other nations impose gestational age limits as well, yet these
are established for significantly longer durations than those in Thailand. The law's
gestational age restrictions infringe upon women's rights to access abortion services,
and the brevity of this period hampers access to safe abortion care, resulting in delays
in treatment and heightened health risks for pregnant women. This stands in stark
contrast to advancements in medical technology that facilitate safe abortions up to
24 weeks of pregnancy.

2) Absence of criteria for physicians to decline abortions. When women possess
the legal right to seek an abortion upon request, physicians similarly retain the right to
refuse the procedure based on their personal beliefs, which may include moral
considerations. In other jurisdictions, physicians may opt out of performing an abortion,
except in life-threatening emergencies. If physicians can unconditionally refuse to

perform an abortion, particularly given the already limited number of practitioners



willing to provide this service, it creates substantial barriers and disrupts the continuity
of abortion care, significantly affecting the human rights of pregnant women.

3) Issues arising from ambiguous and inclusive abortion service regulations. The
existing abortion services provided by the Ministry of Public Health are insufficient and
do not align with demand, presenting a challenge that must be addressed as follows:

(1) Failing to specify a time frame for referring women for abortion. Abortion
is subject to legal stipulations concerning gestational age, and late-term procedures
can compromise women's safety. In other countries, while a definitive time frame for
referrals may not exist, it is mandated that physicians seek out specialists capable of
performing abortions for women. In situations where referrals could pose a risk, doctors
are obligated to adhere to professional standards.

(2) Insufficient abortion facilities: In Thailand, abortion services are scarce
and do not extend to all provinces. This limitation poses a significant barrier and fosters
inequality in public health services. In contrast, other nations mandate that state-
funded hospitals offer abortion services. Furthermore, telemedicine options are
accessible for acquiring abortion pills through local pharmacies, service centers, or via
mail.

Based on the research, the author presents the following recommendations:

1) The assessment of gestational age should rely on safe abortion methods,
which indicate that the same procedure is applicable for gestational ages of 12 to 14
weeks. Consequently, the timeframe during which women may seek an abortion
should be extended; specifically, women with a gestational age of no more than 14
weeks should be permitted to terminate their pregnancy without facing criminal
charges.

2) Conditions must be established when a physician declines to perform an
abortion based on a woman's rights: the physician may refuse an abortion for any
reason; however, the woman must be promptly informed of the refusal and must seek
out a physician willing to perform the procedure. In emergencies where a referral is
not feasible or where life-threatening situations may occur, the physician is obligated
to provide medically necessary care, irrespective of the moral grounds for refusal.

3) Criteria pertaining to the delivery of abortion services

(1) A time frame for referring women for abortions should be established as
follows: In instances where a doctor or medical facility is unable to provide abortion
services, a referral must be made through the system, accompanied by pertinent
information, to the referring doctor or medical facility within forty-eight hours under

normal circumstances after notifying the woman of the refusal. If the gestational age



is nearing the legal criteria, or if the woman's life is at risk, the process must be finalized
within twenty-four hours of informing the woman of the refusal. The referring doctor
and medical facility are required to follow up on the referral to ensure its completion.
(2) Local or postal service providers: In Thailand, government and private
hospitals authorized to offer abortion services in compliance with the regulations of
the Ministry of Public Health are required to provide these services upon request from
women. This includes the development of a Telemedicine system, which must be
certified as compliant with the standards set by the Ministry of Public Health.
To mitigate inequality and social stigma while safeguarding the rights of women

and girls to access safe and legal abortion services.



