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Abstract

The existing legal framework in Thailand has been deemed insufficient in addressing the
risks posed by first-time offenders and recidivists in sexual and violent offenses. The enactment
of the Measures for the Prevention of Repeat Offenses in Sexual or Violent Crimes Act B.E.
2565 (2022) aims to mitigate recidivism risks and enhance public safety. However, an analysis
of Section 28, which authorizes post-sentence detention of convicted offenders, reveals legal
concerns regarding its impact on fundamental rights and freedoms. The study identifies two
primary legal issues: (1) the restriction of liberty through post-sentence detention, which
extends beyond the originally imposed criminal penalty, and (2) potential conflicts with the
principle that an individual shall not be punished multiple times for the same offense. The UN
Human Rights Committee’s General Comment No. 35, Paragraph 21, states that if a detention
period follows a criminal sentence for public protection purposes, it must be justified by the
gravity of the crime and the likelihood of reoffending, and it must be used as a last resort.
Furthermore, such detention must be distinct from punitive imprisonment, and any additional
restrictions beyond the original sentence must comply with Articles 9 and 15 of the ICCPR,
which prohibit retroactive penalties. In response, this study proposes legislative amendments

to balance offender rights with public safety:
(1) revising the definition of “detention” to align with Section 34,

(2) renaming Chapter 5 from “post-release detention measures” to “post-release

detention measures for safety,” and

(3) adding a new paragraph to Section 28 to exclude cases where the offender has
fully served the sentence imposed by the court to prevent multiple punishments for the same

offense.

Keywords:  repeat offense, rights and freedoms, post-release detention measures
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1 §90%un yitun, 999073nen uazvinming Ruvindedt 5, Jryu 2566), 226.
2 fisdne 207-211,
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AR “HMA v David Andrew Johnstone” \finluans1¥a10419n3 w1e Johnstone gneauaNddty
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B |fiagna 220-221.

 adivang A3Tmun Anzans, (F99550 6)

* py3ama 29 n3za e, gUTH Trungnding, 2539 nSsurAnIve] uazdnm fusei, ‘NsUnIsIUNIIL:
ﬂﬁﬂsgﬁwﬁmsgwaqé'ﬁm%’mﬁmel,agmmgw,l,ia mmﬁz'ﬁwﬁ’z:gzﬁammmsﬂmﬁ’uﬂWiﬂ'ﬁxﬁﬂmmﬁmsgﬂummﬁm
Rertumaventlinnusuuns wea. 2565’ (2566) 4 Nsanswnsdansing Uinssm 198, 202.

e Lockyear v. Andrade, 538 U.S.63 (2003), ‘Three Strikes Legislation’ <https:// scholarcommons. scu.edu/cgi/

viewcontent.cgi?article=1004&context=poli_sci> accessed 25 June 2024.
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AR Paul Bernardo Wwag Karla Homolka awmmwnsimm@qﬁﬁm%uLLax‘zjﬁmﬂim'aLﬁaﬂuﬂismw

Y
)

LALIA1 WY Bernardo Wunsgyhanuiiafisunsiewaritsusududenedian’ nmsfimaljias
Avevieivuveilesanidulnssianuiinfidunse wasliuwalduiaglignuassdieenuiias
Jadunsdalenadiliung Bernardo senuinszviauiialaen vilAnaulaendeludiny was

nsianaeondindadusluvumsaddneiidundnussiuldidnssyiaufinduaylindumnnserh
AruRnglABn
AR “Graeme Burton” WuaRlutssmalafiaud wie Burton nsgvhAndwadldsunisdos
meldusiuunaendin® wiflianusafingdudsnsnsgianufingvenald nsdiduinngsain
AnuanInvesynszviAslunsviduneseyaradulusunag Tnensivualnudinnszezem
vielyuinnnaasndinlilildsunsudessia Tasiamglunsdiidnszvideifiussianisnsesinia
$rause viedmnudsdumsnszyianuiing sudunisanvssmalneiinsesvdyafuinsnis
i’]aaﬁumsﬂisﬁwmmﬁﬂ%ﬂummﬁ@Lﬁaaﬁume%ﬁ%’mmqul,mw.ﬁ. 2565 dmuiduiniosile
yossglunistiostumsnsevharuind luanuiaietuma uiofldanuguuss wa. 2565
11991 28 whitufunsdnnsesinlnudnuanievdaiulnedndunisdeugnudossoangdeem
ansuywevuduTesiAsadestuuywdvnau FausiAnaunseitane nsldunde ans dusn
wioudy “wihil” Adosu e linisegsmiuludsaudululfesiamagy lifianisnsenunsyis
TuSesnsazifindnddetunaziu Tnsuyudnnauiieg meldsverandnsinedenld$unisduases
Fannsmsnudsnendaiulnenunng 28 uisnszsedyaAunsmsautenendsiulng
uirdnlydevelunnufiafeafumaiefldnnuguus ne. 2565 fnnanisdeatuansuyvem

o Judiciary of Scotland, ‘HMA v. David Andrew Johnstone,” (October 8, 2020) <https://judiciary.scot/home/
sentences-judgments/sentences-and-opinions/2020/10/08/hma-v-david-andrew-johnstone> accessed 25
June 2024.

** The Supreme Court of Victoria (Judgment Handed Down In Bayley V The Queen) <https://www.supreme
court.vic.gov.au/news/judgment-handed-down-in-bayley-v-the-queen> accessed 25 June 2024.

¥ Edward Butts, ‘Paul Bernardo and Karla Homolka Case’ (June 21, 2016) <https://www. thecanadianencyclo
pedia.ca/en/article/paul-bernardo-and-karla-homolka-case> accessed 25 June 2024.

20 Independent Police Conduct Authority, Report into the Shooting of Graeme Burton (February 2008)
<https://www.ipca.govt.nz/includes/download.aspx?ID=101413> accessed 25 June 2024.
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' weysvlnyefiusenausgessuyy T19IUAMENTIUNMIATBUYYEYULIYIA W.A. 2560, 1BRIIULUNW, 1ax 134,
mewfl 123 n (12 Surey 2560)

# NIUDIANTIENINUTENA NIENTNNTAUTEINA, U 1a9na399 2gansuyvery (n¥NT19n1599UsEIna,
2551) 18.

? Az aUNITUNITITINTINNIENANTIASITULMTR LazauzauNITUNISUTIUNSNsUlsdendniifisssy, wanidi
5390 (W tod iR woust Alwtl, 2557) 1-2, 7.

# Sgoysuynuiienye1andnsiveg, $19A99unE 134 (6 Wwwew 2560),, 4.

5 \figda 8.

% EU Charter of Fundamental Rights, A u7'u W9 WA NI1YY 2566 211 https://fra.europa.eu/en/eu-

charter/article/50-right-not-be-tried-or-punished-twice-criminal-proceedings-same-criminal
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2 §9a3e1 yAtumi (B33 12) 239.

% @dnaumiaunases, ‘Lﬂ%ﬂﬂﬂui...LﬁEJ’Jﬁ’Uﬂ’]aUﬂﬂiEN’ <https://admincourt .go.th/ADMINCOURT/upload/
webcms/Oldnews/images/attach/335brochure.pdf> uduiudi 10 AAAL 2567.

» ﬁwﬁwmmmaﬂﬂmaqqnqmﬁ 3. 22/2563, 16-17.
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* e, nguang, weeswdnald a7, ‘WisssUyaAdndunuauasn warAuTinedodnemansnds’ <https://digital.
library.tu.ac.th/tu_dc/frontend/Info/item/dc:47957> Aufuiuil 7 funmu 2566.

' wsrswdayefRiniugiidunulugiie we. 2479, s19R9muune, @ 54 0, (26 wwew 2480), 198.
 ysgsrdyaAnuuszngR e, 2559, 919A99LUNw, Law 133, Aoudl 88 n, (3 ganAx 2559), 11.

* ysgsrdyafRsivias wa. 2560, 19991, LA 134, Aoyl 21 n, (18 nuAUS 2560), 13.

* drinnunguunewazivniseayissy, ‘Ussaiangnuieoin,’ <https://jla.coj. go.th/th/content/category
/detail/id/8/cid/113/iid/121230> Fuduiufl 7 Sureu 2566.
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* 95657 AL, ‘ll’miﬂﬁﬂaﬂﬁ’Uﬂ’liﬂizﬁ’]ﬂ’l’mﬁﬁ]“l}gﬂUﬂ’J’mamﬁlﬁl’lﬁ’“UL‘WﬂLLa%ﬂ’J’maﬂﬁiﬁ?}/ﬂ’J’]M?uLLﬂ’ (F1inau
ﬂmzﬂﬁumsﬂqwﬁm) <https://www.ocs.go.th/static/ content/right/resources/20240228BGXHGIKD_448.pdf>
dudutuil 24 fquiou 2567

* Federal Ministry of Justice, ‘German Criminal Code’ < https://www.gesetze-im-internet. de/englisch_stgb/
englisch_stgb.htm#p0466> accessed 5 December 2023.

*" Case of Bergmann v. Germany (Application no. 23279/14) <https.//hudoc.echr.coeint/engpress#{%22fulltext
%22:[%22Bergmann%_20v.%20Germany%20(Application%20N0.%2023279/14)%22]}> accessed 14 April 2023.

*® Federal Ministry of Justice, German Criminal Code (n37) section 66c¢.
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Abstract

This article aims to study pre-contractual liability principles in Thailand, France, and Italy,
and to conduct analytical and comparative research on the definitions, clarity of pre-
contractual liability principles, and legal interpretations. The study compares foreign
implementation approaches with Thailand's approach to improve the effective application of

pre-contractual liability principles.

The research finds that Italy and France currently implement pre-contractual liability
principles with relatively similar approaches. Furthermore, Italy has incorporated pre-
contractual liability provisions into its Civil and Commercial Code, resulting in clear and
consistent interpretations, as well as fair protection and remedies for parties acting in good
faith. In contrast, Thailand still lacks clarity regarding the definition and current implementation
of pre-contractual liability principles. Some scholars agree with these principles while others
disagree, and the legal codes do not contain specific provisions on this matter. When pre-
contractual liability issues arise, existing legal principles must be applied, which often prove
inadequate due to mismatched liability elements. This may result in unfairness to good-faith
parties due to the absence of statutory provisions or definitions that could provide appropriate

remedies for injured parties.

Therefore, it is advisable to revise the definition and implementation of pre-contractual
liability principles in Thailand, following the examples of Italy and France. Moreover,
consideration should be given to codifying these principles in the legal code, as Italy has done,
to support this doctrine. This would enhance the protection of parties' rights, promote fairness,

and establish more uniform standards.

Keywords:  pre contractual, fault, damages
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Fraud under the Civil and Commercial Code or fraud under the Penal Code:

a study of similarities and differences within the context of Thai law.
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Abstract

This article aims to compare fraud under the Civil and Commercial Code or fraud under
the Penal Code under the Thai legal system. While both involve deceptive practices and
require intention, there are several significant differences. Civil fraud focuses on protecting the
purity of intention in juristic acts and results in voidable contracts, whereas criminal fraud has
a broader scope, aims to protect property rights, and punishes offenders without requiring the
existence of a juristic act. Furthermore, they differ in their procedural aspects and remedies,
with civil fraud utilizing civil proceedings and focusing on damage compensation, while criminal
fraud employs criminal proceedings with penal sanctions. In civil fraud, the burden of proof is
based on the preponderance of evidence, whereas criminal fraud requires proof beyond
reasonable doubt. Civil fraud is confined to contractual relationships, while criminal fraud
encompasses a wider range of fraudulent activities. This comparative study of similarities and
differences between civil and criminal fraud contributes to a better understanding of both

legal principles.

Keywords: Civil Fraud, Criminal Fraud, Civil Law, Criminal Law, Juristic Act
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Abstract

This study explores the principle of Rebus Sic Stantibus (When circumstances change, a
contract is no longer binding), a doctrine aimed at protecting contractual parties in the event
of unforeseen circumstances that significantly impact the fulfillment of contractual obligations.
While the debt under a contract may remain payable, the resulting burden could become

excessively onerous, surpassing what the parties could have expected.

In the normal course of contract formation, the intentions of both the offeror and the
offeree must align, along with careful consideration of legal correctness and prevailing
circumstances, both present and future. If all conditions are expected to proceed as planned,
the parties agree to the contractual obligations. However, should unforeseen events or drastic
changes occur, such as an economic crisis or unanticipated circumstances, fulfilling the

contract might impose an undue burden on the party obligated to perform.

Examples of severe events impacting contractual parties include economic crises as
declared by the World Health Organization (WHO) or Public Health Emergency of International
Concern (PHEIC), the Asian financial crisis of 1997 (commonly known as the Tom Yum Goong
crisis), and the COVID-19 pandemic. These events not only caused economic damage but also
disrupted the ability of contractual parties to fulfill their obligations.

Such situations underscore the necessity of applying the Rebus Sic Stantibus principle

to adapt contracts to future circumstances that might arise.

Therefore, this principle should be incorporated into Thailand's legal framework,
whether by explicitly codifying it in the Civil and Commercial Code or by adjusting contracting
practices to ensure fairness for the parties involved. This can be guided by international
examples, such as those from Germany, France, or the United Kingdom.

Keywords: rebus sic stantibus, a doctrine that allows parties to change the terms of

a contract, crises
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®InfoCuria Case-law, 'Racke v Hauptzollamt Mainz' (CVRIA, N.D.) <https://curia.europa. eu/juris/liste
Jjsf?lansuage=en&jur=C%2CT%2CF&NUM=C-1629%2F96&td=ALL> accessed 28 December 2024.
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? Section 313 of German Civil Code BGB

Interference with the basis of the transaction

(1) If circumstances that became the basis of a contract have undergone serious change since the
contract was concluded and if the parties would not have concluded the contract or would have concluded
it with different contents had they foreseen this change, then adaptation of the contract may be demanded
to the extent that, taking account of all the circumstances of the specific case, in particular the contractual
or statutory distribution of risk, one of the parties cannot reasonably be required to uphold the contract
without alteration.

(2) It is equivalent to a change of circumstances if material conceptions that have become the
basis of the contract are found to be incorrect.

(3) If adaptation of the contract is not possible or if one party cannot reasonably be required to
accept it, then the disadvantaged party may rescind the contract. In the case of continuing obligations, the
right to terminate takes the place of the right of rescission.

1 Catherine Pédamon, 'The paradoxes of the theory of imprévision in the new French law of contract: a
judicial deterrent?” (Amicus Curiae, N.D.) <file:///C./Users/ADMIN/Downloads/stevenwhittle,+amicus112
P%C3%A9damon%20(1). pdf> accessed 28 December 2024.
" Morgan James, ‘Tips for implementing article 1195 of the Civil Code’ (arst.avocats, March 2020)
<https://cabinet-arst.com/en/publications/contracts/covid- 19-article-1195-unforeseen/> accessed 3 January
2025.
"2 Article 1195 of the Civil Code

If a change in circumstances unforeseeable at the time of conclusion of the contract makes
performance excessively onerous for a party that had not agreed to assume the risk, the latter may request
a renegotiation of the contract with its co-contractor. It continues to perform its obligations during the
renegotiation.
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In the event of refusal or failure of the renegotiation, the parties may agree to terminate the contract,

on the date and under the conditions they determine, or mutually request the judge to adapt it. In the
absence of agreement within a reasonable period, the judge may, at the request of a party, revise the

contract or terminate it, on the date and under the conditions he sets.
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" Section 1 of Law Reform (Frustrated Contracts) Act 1943

(1) Where a contract governed by English law has become impossible of performance or been
otherwise frustrated, and the parties thereto have for that reason been discharged from the further
performance of the contract, the following provisions of this section shall, subject to the provisions of
section two of this Act, have effect in relation thereto.

(2) AWl sums paid or payable to any party in pursuance of the contract before the time when the
parties were so discharged (in this Act referred to as “the time of discharge”) shall, in the case of sums so
paid, be recoverable from him as money received by him for the use of the party by whom the sums were
paid, and, in the case of sums so payable, cease to be so payable:

Provided that, if the party to whom the sums were so paid or payable incurred expenses before
the time of discharge in, or for the purpose of, the performance of the contract, the court may, if it considers
it just to do so having regard to all the circumstances of the case, allow him to retain or, as the case may
be, recover the whole or any part of the sums so paid or payable, not being an amount in excess of the
expenses so incurred.

(3) Where any party to the contract has, by reason of anything done by any other party thereto in,
or for the purpose of, the performance of the contract, obtained a valuable benefit (other than a payment
of money to which the last foregoing subsection applies) before the time of discharge, there shall be
recoverable from him by the said other party such sum (if any), not exceeding the value of the said benefit
to the party obtaining it, as the court considers just, having regard to all the circumstances of the case and,
in particular,—

(a) the amount of any expenses incurred before the time of discharge by the benefited party in,
or for the purpose of, the performance of the contract, including any sums paid or payable by him to any
other party in pursuance of the contract and retained or recoverable by that party under the last foregoing
subsection, and

(b) the effect, in relation to the said benefit, of the circumstances giving rise to the frustration of
the contract.

(4) In estimating, for the purposes of the foregoing provisions of this section, the amount of any
expenses incurred by any party to the contract, the court may, without prejudice to the generality of the
said provisions, include such sum as appears to be reasonable in respect of overhead expenses and in
respect of any work or services performed personally by the said party.

(5) In considering whether any sum ought to be recovered or retained under the foregoing provisions
of this section by any party to the contract, the court shall not take into account any sums which have, by
reason of the circumstances giving rise to the frustration of the contract, become payable to that party
under any contract of insurance unless there was an obligation to insure imposed by an express term of
the frustrated contract or by or under any enactment.

(6) Where any person has assumed obligations under the contract in consideration of the conferring
of a benefit by any other party to the contract upon any other person, whether a party to the contract or
not, the court may, if in all the circumstances of the case it considers it just to do so, treat for the purposes
of subsection (3) of this section any benefit so conferred as a benefit obtained by the person who has

assumed the obligations as aforesaid.
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' Atty. Sema Dar, ‘IMPOSSIBILITY OF THE PERFORMANCE IN ENGLISH COMMON LAW’ (Ozay Law, 10
December 2020) <https://ozay.av.tr/publication/impossibility-of-the-performance-in-english-common-law>
accessed 3 January 2025.

> Micheal James, ‘Fibrosa SA v Fairbairn Lawson Combe Barbour Ltd’ (My Law Tutor , 2 April 2024)

<https://www.mylawtutor.net/cases/fibrosa-sa-v-fairbaim-lawson-combe-barbour-ltd/> 3 March 2025.
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Abstract

The objectives of this independent study were to study the current problems and legal
concepts regarding the protection of the rights and welfare of delivery riders and for
comparative study of such protections under Thai, international laws and foreign laws, and
were study to analyze the issues in protecting the rights and welfare of delivery riders and
were study to propose legal development guidelines for their protection. The researcher
hypothesized that if Thailand had specific legal measures to protect the rights and welfare of
delivery riders, it will ensure that delivery riders receive the fair protection of right and welfare
that are consistent with the specific characteristics of this type of labor. By conducting a

comparative of delivery riders protection with the law of Spain and United Kingdom.

The researcher conducted applied qualitative method to collect data and analyze from
documents to find conclusions and provide recommendations to solve the issues of delivery

riders protection.

The findings revealed that Labor Protection Act B.E. 2541 are not consistent with the
working conditions of delivery riders because this act apply to general labor protections, it is
inconsistent with the working methods of delivery riders. Moreover, there is no specific law to
protect delivery riders properly. As a result, delivery riders do not receive protection
adequately and appropriately. Therefore, this study recommends to enact the Delivery Riders
Protections Act to be able to protect delivery riders, who are a new type of labor, to receive
the protection of the right and welfare that are consistent with the characteristics of this type

of labor.

Keywords:  delivery riders, the rights and welfare of delivery riders, platform
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* Presidency of the Council of Ministers, ‘Decree Law N0.9/2021° (Diario da Republica) <https://diario
darepublica.pt/dr/en/detail/decree-law/9-2021-155732595> accessed 17 December 2024.
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® Uber BV and others v. Aslam and others (UKSC 5, 2021).
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NoNIANATOATARNTUAKTINY Wauslag M. V. Moorthy &slalitaaguimunisAunses

® Ridhi Sikri, ‘Principle of Control’ (Vedanta) <https://www.vedantu.com/commerce/principles-of-control#>
accessed 4 October 2024.
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" HR Management, ‘W.5.U.A 1A59945391uavuIny Lﬁ‘uﬁm%‘ﬂixiwﬁaﬂﬂﬁ'uﬂ'qmijﬁ"m’ (HRNote.asia,
15 waunAu 2562) <https://th.hrnote.asia/personnel-management/190515-newlaborprotection/> Auduiui
2 @A 2566.

' Uber BV and others v. Aslam and others (UKSC 5, 2021).
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* Matichon Online, ‘Feugvasnudugiuasiudangy’ (Matichon Online, 2 wiwew 2564) <https:/Awvw.matichon.
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> Rocket Media Lab, ‘#aﬂﬁwliLﬂa§ﬁaiaﬂ’ (Rocket Media Lab, 8 #a1Au 2564) <https://rocketmedialab.co
/vvorLd—rider/#:~:text:1u&humaq1hzmﬁﬁmaﬁ?u,wmuwaﬁuamuwmma%zmm> Audutui 18 fusnau 2566.
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' Matichon Online (1339330 12).
' Acta de Acuerdo, Articulo 52.
' The Global Deal, ‘“The impact of Spain’s “Riders’ Law”’ (The Global Deal) <https://www.theglobaldeal.

com/good-practices/riders-law-spain/> accessed 15 September 2024.
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