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Abstract

With today’s cutting-edge technology, personal data can easily be used and exploited
for various benefits without legal consent. Thus, many countries have enacted state-level
statute to protect personal data. Moreover, some countries which consider the right to personal
data as the right to privacy of citizens, they would also protect such rights in the Constitution.
For example, both Thailand and the Republic of Korea (South Korea) have established legislation
to protect personal data in both specific statute and the Constitution. However, until now,
Thailand has never had any case related to the right to privacy of personal data adjudicated by
the Constitutional Court. While the Constitutional Court of the Republic of Korea has established
several legal principles in several cases related to such issue. Therefore, this research was
conducted to study the protection of the right to privacy of personal data under the Constitution
of the case study country i.e. Republic of Korea in order to obtain legal principles which the

Constitutional Court of Thailand can apply in similar cases.

From the research study, it was found that there are two channels for exercising the
right to file a case with the Constitutional Court i.e. (1) the Court of Justice requests the
Constitutional Court to determine whether the existing law is in conflict with the provisions of
the Constitution and (2) the individual files a complaint to request the Constitutional Court to
determine whether the action of a government agency is in violation of the Constitution, or
whether the existing law is in conflict with the Constitution. Additionally, the Constitutional
Court of the Republic of Korea has established three legal principles to protect the right to
privacy of personal data i.e. (1) Principle of proportionality (2) Principle of less restrictive
alternative and (3) Principle of self-determination of personal information. These principles
could potentially be considered as a guideline for the Constitutional Court of Thailand to
determine cases related to the protection of the right to privacy of personal data for the benefit
of Thailand.

Keywords: Right to Privacy, Personal Data, Constitutional Court, Republic of Korea



_ Nitipat NIDA Law Journal Vol. 13 No. 1/2024

1. UNUI

TugaRdvandeyadiuyanasmisngninlulfumminalselonilaefiveuldlaeite nade
UszmaialanldesnnguneianzlussiusgUnafiiedunsesteyadiuyana 1wy Uszimealnens
wszsUaRAuATETayadIuYAAR W.A. 2562 aN51SUSTINIYE (1NAlH) aTnguraneduATesteya
d1uyana A.A. 2011 (Personal Information Protection Act (PIPA), 2011) tusiu wenanni doyadau
yaravosUszavuiieldudnidiudussianvi el fgsssyguemansuszmaldlianuduasosiae
WU WU 1097 32 WAeSEETTHUAMYNTwRIANdNT Y Wnsdns Y 2560 Mvuain “UrAagoudansiu

pyunuagaauds ifesien Foides uasasaunss msnsisuiumsazdavsonsenuseanivasynna
AInad niemairveyagivyraalultusyleviluinlunile q venseidly duuslngerdeeiuianiu
Uwuuzyzy‘”ﬁuw’qngwmaﬁhsﬁfywﬁwmﬁﬁ%fnﬁwﬁ'avjnk/w’mmizw” WM 17 UneTeTINYeY
a1susgnva fmundn “auiiudiudaveanaidosiodlugnazidn” \Hudu fadun1sfinunds
mmsnsAuasesansaNududuiivedoyadiuyananuigsssyidinnuddny Wesndudn

nalnuilsiAuasesdnsludeyadiuynnavesussnsuuenvileninnsduaseslagng ey

Adeulidandnunisduasesdnsiuanuiludiivesdayadiuunnalaemasgossuygui
#1573 VA Lﬁaamﬂmﬁwm%’gmmﬁLﬁ'fluﬂisl,wﬂﬁﬁmsa’i’méﬁ”’aﬂm%gﬁismgamulﬁmﬁuﬂizmﬂlm
wazdivsy TRmansmanaidiesiifeaiuogmnduizsssuyguessaa fafuassusdgnmadadu
Uszimaiiadlaazimngauianianflunsdlfnwifiedaideiaueuusiiduusslowineussmalne

2. IQUszasA

Wodnwideanuduuivessgsssuyyaisisasgining unuimnilnfwarg1unavesdia
sysuyglunisAuasesdvsanuludiuiivesdeyadiuynna demenislidnsiiielimasgsssuun

3 YRS q

uATDIANSANSEETIIYY warnsdfnuliAedesiunmsduasesdnslumnuludiudivestoyadiu

2De  oNe

VYo = A o [ 14 A & 1
yaran1elaszessuy ufuiedavihunauasdaiauswusilulsylovisousemalne

3. YAUKIANIFIY

1) Audunnveesgessuyyassaspnva wasiiugiuanianududiudiniusgsssuyy
A1515USNUA

2) nguanemnetesiunisAuasesdnsauudiuiivestoyadiuynnaresas1susTnIva

3) UNUIMTENTUAYS1U1AVDIANATTETINY Y WIAtAS TSN MAluNsANATEENT ALY
drusveslayadiuynng

4) Yeananisliavsielirasgessuygwitastsasgnivasuasesdnsluanududiuiives
Joyadiuynna



1381309 edaa da1T7 13 avuil 1/2567

5) nsdifAnwietesiunisAuasesdnsiuauludiusvestoyadiuunnanigldsgsssuysy
#1515USFN VA

6) unaguuazdaiausnuziilulselovirnoUszwmelne
4. Uszlewuinlasu

vl ladernuduinvesgossuugas susginIng unumminfiaze1unaveseng
sysuylunisduasesdnsanuudiuiivesdeyadiuynna Fomnenislidnsiielimasgsssuye

afle

43

UATBIAVBANSTITTIYEY wanIdAnweIdesiunisAuasesdnsluanududuivesdoyadiu
yapanelasgsssuyy sddladeiaveuusiiulszlevisousendlng

2D

5. 25AIUN5IY

1¥n1533810na15 (Document Analysis) lngiiuteyalgugiiiisafudiunnguuiefiaia

N

gosTuygwitassasginmathuldduasesdnslunnududiuiivesioyadiuyana wasAining

Mgades suwdnuideyanfoglnerfuuniiessivszbune 4 Aderdesiunmsduasesdnsluaing

all

D

<)

Judiudivesdeyadiuynna H1un15AUATIINBAAITIVINTT WATY Milsde unA Uazdayai
Dawmeluduledang q Aneides ietdeyaninannundnsziniuuiujUiAvernasgsssuygum
asnsasgnmanmInzand msudnidetaueuusMiluseloniseUsemnelne

6. NANFIVY
6.1 ANUTUNIVBI5FITTUYYENSITUTTNNE

wisgessuyatuksnvesansIsusTinmalasenaldidle 17 nsngiau .. 1948 lay
° 1 1Y) N a o a a g = 1%
Arualianssausgnratssveunsunasesuusessulaeniivses1unsuadulseye sudiweunla
finsudlasgessuyBnvatenss winthunsseznardndngfegnelinisunasedlaemnanis Jeiifun
$TUIRUNINMNTANG I NFUNDASIUIAN I8N THA T TETTUY IR sM seumtaliuut desn
UnfnwuazUszmvuldandetumdedumaanismms suiilugnisudlsgsssuyaassdiglul e,
1987 Wa33u1ausesuNTUAYU 9 897U ABUTEAUAUNIENARUNIINITIIBIRINNTIANITLEIBIAN 9
warUseyvudasensedduiinisunlusgsssuyaiieliinisdenaslsesrunsualagnss uazluiian
Usganudud qu g 89 NBugedlilinsasUszrnd wilvsgsssuygliinsdendanszsuduilaensy
Tngogludunisldiisnnszides (5 ) wagliiinsdasyuunisunaseaieadudassduasusnluseu
30 ¥ uenanfisgessuynlasunsunladalaenidndiunanisguanivesusesiunsud waslisgany
feMNaniifiguanarnTIadeuNINuYeIsTUIa TINiIsEyIInesindensdndunalminisdes
v & o 1) Yo LY ! Y U v = < v [ Nz a [
Aeuiuualesgsssuygatuuiluagn (EUedulud a.a. 1988) lWuduan as1susgnmaasundun



_ Nitipat NIDA Law Journal Vol. 13 No. 1/2024

\ndszuaunisilieawuulseusulangagiawniase angldnisunasesUsemelaeginsguianinduun
Junadousdaus .. 1993 (weAy St aubsdagiu ey gengea)’

6.2 Nugruansanududiuinusgsssuygyasisasgniva

elasgessuygassusginiiatulagiu assasginivaldiinisdunsesdnsannuduy
dusvomaifienduodned Inefugiuansanududiudnusgsssygassasgnndaseunquis
mMsfunseaainwlunisegende’ nsAuasesdvsamuiuduilasynly @smdsnnududiusues
Yoyadiuyana)® uagnisAuasesdnsarududindlunisfadedoans® duiu nsnsevila 1 ves
miihe1usy viountygAvesngrunedivaduldey deulionadaviendsdoansanududiudves
waillaaldl egslsfiniu Ansanududiudivemaiiosoragnitdalanmuuing 37 (2) wissgsssuye
as1susgnvaTTydAin “ansiasnimuazvemalesainisagniiialanuumsygiuvisngue Tu

nzadvivndu ReidiienaudunsvessgounsligessidevljuaveessuasaiainisvessseIvu uas

[
YV U a a

Duusfnasnmuazansvesnallesazgniing uilasnmuaransiuiuguesdeslignagidn 7 Asludns
Tuprududiudivemaiiesdeiagnirdalisieainuiuawesszdundidsadeulufvessguas
atannisvosUszyy Jedeidulselovdaisisaue

o a v @ v a < 1 o v ' o
6.3 ﬂ{]'ﬁll']ﬁl‘Vl Lﬂﬂqqlaﬁﬂﬂﬂqiﬂuﬂﬁaﬂaﬂﬁﬂ?']uLUUﬁ?UﬂQﬂaﬂﬂaHaﬁ?uuﬂﬂa ?la\iﬁ']ﬁ'ﬁiuﬁg

=
L%

UBNNANSITUSTAMA e muavdninusiileAuasesans A dudiuiiveanaidedily
Sgosuyauin Sildeenngrnsiawziilefuasesteyadiuynnavesseunuusng Téua nqmnedaesy
nsliusslmiintetnedeyauaznisieasuarnisduasostoyn aa. 2001 Ssililomdnlvgiieatu
nsldussloniindetedoyauaznisdoars uasdidevivisdruisasunisduasesdoyadiuyana
ndsniuflduszmdldingmneduasesdayadiuyena a.e. 2011 ielfaruduasesansludoyadiu
yeravesszrvulasiany Seasuneandenldfl

! Justine Guichard, ‘The Role of the Constitutional Court of Korea in the Transition from Authoritarian to

Democratic Rule’ in Marie Kim (eds), The Spirit of Korean Law: Korean Legal History in Context (Brill’s Asian

Law Serie, 2016) 1-3.

z Hyung-A Kim, ‘“Yoon Suk-yeol’s rise from rebel prosecutor to president’ (Eastasiaforum, 23 April 2022)
https://www.eastasiaforum.org/2022/04/23/yoon-seok-yeols-rise-from-rebel-prosecutor-to-president/

accessed 10 May 2022.

> 11091 16 WieSgessuuasTsEinmd TaaAdn “Ussnvunneauazgnaziliaasnmlunisegendedila Viuweinsdl

fgvhmsdnBaviensiaduiifinendusdiesuansmneamalunsiuvensnsidy”

* 11997 17 unesgeTIHYEsIIsENMa Tyedddn “anududiudivemaiiosiedlignazida”

> 119157 18 WieSTeTINYYANsSsENvE JeyeRdn “mmL‘flua'auﬁﬂuﬂﬁamia?%amisumwaLﬁaaé{mbjgﬂamﬁm”



581500 ne R 99709 13 auudl 1/2567

1) nguaedaaiunisldussleviiaatedayauasnisieasuasnisauasestaya a.A. 2001
(Act on Promotion of Information and Communications Network Utilization and Information

Protection of 2001)

dungranefivsznmaldlul a.e. 2001 1 eU3uUTInuAMTInvesUsEvITU LazYeImde
masuaiaRnisassuglasdalitinslivssleniniotisteyauaznisdoas samfsnsdunsostoya
druyanavessznvulunisliuinandetnsdeyauaznisdoas uasiannanmundeuiuszvney
annsalivssloniindetnedeyanaznsdemsidedmnzannazasnds® ngmnedsnanasoungy
emiiddny wu anuiulavesdliuinsuasdlivimsteyauaznisdears madarhuleuslunis
duasumisliusslevideyauaznsieansuaznsiunsesteyadana1n msduaduliannsiamiuinig
flffuinietedeyauaznsdoans n1susulsnuamesu3nsBumesidn (Judu

1 < L ¥ ¥ ¥ 1 ﬂgj 1
agalsiny mwaqmﬂmiﬂszmﬁ%ﬂgumaaumawayjamuqﬂﬂa A.A. 2011 Wanludiu
MAgdeaiunsAuasesdeyaduyaravesnginedasunsiiustlevidies odnedeyauwasnisdeansuas
nsfuesesdaya a.a. 2001 Aldgnuniiideilemlungrneduasedieyaduuana A, 2011

2) nuangAuAsastayadiuuAna A.A. 2011 (Personal Information Protection Act
(PIPA), 2011)

\Junguanefithanldussaanadeyadiuyanaiiiodunsesdniuasnausslovivesssavy
wasibinszminfanuavesdnsdiuyana tnedesiunsazdindoyadiuyanraainnisinusiusidlag
Lilésuanudusen msalva viemshlvldlumeiin’ nguaneduasesteyadiuyana a.a. 2011
¥gnunnlfunuiidoniAsatunisdunsesdoyadiuyaravasngmneduilnetsduldnoumniy
Tnsunuililomismunuasngruneduasesdeyadiuyanalnenignuly uaswuiiieviusdiuges
npmnedsaiunsliussleminieriedoyauarnisdearsuarnisdunsosdoya aa. 2001 fdlvauis
mstsduldnguaneduasesteyadiuyana .. 2011 légnueislinseunquitsaniguasionsu uas
dudsilomiieatuemududiusuasniiitu 9 vesliuinistoyamsdeas

nnmnefunsastayadIuyAna A 2011 AsauARILEaMTIdIAY 1wy nénnsAuRTestaya
druypna avdvendnvesdeyadiuyana Aunssun1sfuaTeadeyadiuyana dedidntunisiiiusiusay
Tayadiuyana nviatedeyadiuuana n1sUsEliuNansENUYIeyadIuYAAa N1SUALANTIURS
M35 lvavesteyadiuyana Wudy

® Article 1 of Act on Promotion of Information and Communications Network Utilization and Information
Protection of 2001
" Article 1 of Personal Information Protection Act of 2011



_ Nitipat NIDA Law Journal Vol. 13 No. 1/2024

6.4 UNUIMVENNLALEIUIAVDIANATFITTUY Y WeE5 15T TN A TUNIANATRIENS AL

Judausiavastoyadiuyana

asgssyuassnssinvaldgndadiulufeutueey aa. 1988 Weuuseiuans
Tuflugruressermunield Sgsssyg Insesdauzvainainismasgsssyalsenoudedinany
9 au ldud ffimnnwn 3 euldfumsusiaiilneUsssudud dimnwndn 3 euldSunmsudeiniivser
$5an1 uardinnundn 3 auldsunmsusialasysesumaginn®

Y

Fail masgessuyyuisassusgnmaiswantinfinarsandesdin 9 ldud nisinine
%ﬁum’jfmgum86&’@Giawﬁ’fgcﬁaﬁlu%’gﬁiiuww%lﬁ (AM3N15309VBVDIANALFATITN) msfinnuiiionsn
00UUTEEIUITUR NITHINTUFAFUYUNTIANISEBY NTHATUARFUANUTALEITENIN909ANTVISY
fuesAnsvessy seninsesAnsvessgiuednsUnasesdiuviosiu uagssminsesdnsUnAsesdILTiDshufy
psAnsUnATRsEILTTBIRY TIfanmsinnsandaduiiodfunususivesdgsssuyamuiing e’

[

AIUAALIANEY AT TILAINNT0509Ue A AT TET TUY Y LINANS 1SS TNME NN BTN IINY e
PN

[ =l Y o ) wa [ = = N aa [ 1 [ 1 Y & <
NUavseudaivundydAvessyossuyy Sesdansalniinguaneladadennududiudmsoninudy
dumilun1sRnFedansYaINaLl IR

6.5 Yaan19ansidansinaliaasgsssuygyuisasisausgnaquasesdnsluanudy

dauddvasdayadiuyana

Aela$3s33uYYa1515055N A (Constitution of the Republic of Korea) uagnguung
A1a35555uUeY (Constitutional Court Act) Y0eM1an15ldanSINelimasTsT Ty WAtAs1SUSTNIMA
Auasesdnsluaruiluduivesdeyadiuyaraainsouseentiiu 2 doamslng 4 lown™

(%
a

YaaMannile magRsssuvelirasesssuyivningnedaneundyailusssssuyavield

o

[
a

dmsuresnil magfsssuduglidnsdeusedienassossuyngdvin lneinguisad 1 laun

AUV UMISTETTUYYVDS “undyaifwianguaneftuldfiansanad” ethdulumunss 107 (1)
WAe3gETINYAEITUSHAME Befvuadn Tunsiarsaned ‘mﬂﬁma‘jdﬂﬂgwmaﬁms{awﬂ’mzﬁmu
saﬁiiuummaluuu maamaamaiwmmmsmaﬁﬁﬁuumL‘Uummmlﬂ uazAaYAsTIUARIANAURLT
mmmimai%ﬁiiuummm Tnewdlonanismasgorsuyndnnuds ma amiimmmaumwmmmi
asgoTIuyn e Wy mﬂma1mimai%ﬁiimummmamww‘umﬁumJaqﬂgumwﬂmmmwumuum

Y
[

foUNy agmmmm%asmyizg Fﬂﬁ‘q%ﬁ‘iilﬁﬂ G‘Wlﬁﬂﬂﬂﬂx‘iﬂﬁ?ﬁ@ﬁ]x‘ilﬂﬂ’]UWU fgaumsumﬂgmmsmwm

v ES]

® Article 111 (2) and (3) of Constitution of the Republic of Korea

? Article 111 (1) of Constitution of the Republic of Korea

' M. Lutfi Chakim, ‘A Comparative Perspective on Constitutional Complaint: Discussing Models, Procedures, and
Decision’ (2019) Constitutional Review Vol. 5 No. 1, 115-117.

" Saquuiendl vanefs ddigniinnsandndasiesgessuyyvdeli oradu “untyaiRwingmneivhanldfansaned”
w38 “nisnszvimsesaiunsnszyihvemuisausy” Al



1381309 edaa da1T7 13 avuil 1/2567 _

Syovsuyaluunlddaduafniduiadefinim agrslsing w1es) 107 (2) uriesgosTuyasITasy
nmd lannualvlunsaliadnduvesaainistavseudeiuuntaygalusgsssuyyvs ongranedui
Nenduidsznia deszifoussnissanisasing Wenafnnfisunafinnsandadunasliodunaugn

A [ 1

YaIN199aas YAAA NS TemndnesTsTIyaievelvirassssuyaitadeinnisnseiives

a [

Mheuszlndesysssuyamiall vievelimasysssuyaItadeinguunednsesgsssuyaynialy ¥

wUseantewdu 2 nsdl fadl

nsdifinils Wunsdiiyarald@nssemndniedgsssuyaiiovelimasgsssuyaidadei

N13N58YNUeInI8IUTTInr o3 g5 TNYs ol dmTudenell Ussurvugnateasiding
Syovsuyadudldansdasecimasgsssuyndun Ineinguisad laun Anuyeunlesgessy

NoAY
WRTLIER
“N13NTLVINNITIAIUNIINTEVNVRIMIEUST” s dulumuns 68 (1) WINYYNEANASEoTTHYY
Garmualdt yarafisnsindvstuiiuguiildsusesnglitssrsuyyewugnaanidalae slivielald
S1unveamhenuiy (sufsnsdnduvesma) o1adumiomndniedgsssuyals

nsdifidas [unsdiiynnaliansieandnssssssuygyitevelimasgsssuyaitadod
npusetasedssssuyauiell (lunsdiifesvelimagfssanduiodlimadssssuyadan wima
yRsssuenio) dmiuremisd Yssseududlianidaiedimatsss suundnm e tnquiised
oA AuYeUMESEEITHUYYRN “Uwﬁ’mjﬁaLw%qﬂgﬁmaﬁﬁmﬂ%ﬁmimmﬁ” Meldulunumas 68
(2) whngrunemasssssuydeimuall yarafidumissiemarisssuiiovelimagisssudadies
833550 ITYANUYR UM TTETTULYYRIN VY LLﬁﬂWﬁQﬁﬁﬁi&Jﬁ?ﬂSﬂﬁﬁlm UARARINAIBTD

gumsemndsarmasgssuyylalaense

6.6 n3giAnwiieadasiunisduasasdnsluanududiudivesdoyadiuyananield

S9595UUAITITUSTNINA
[-C) U v [-C]

v
v

Tuefndiriiuan masgsssuynuisansnsassinma uasmagisssy Idiagidadegaalunans
Usziuindnsoundayelflusgossuynmsel %ﬂmﬂLﬁumajﬁﬁa’ﬁm’]dﬂﬁwmﬂmmaﬁﬂ’qﬁ’ﬂh’fagﬁﬂ"ma
$yossuymIell nien1snsevivemuiguisiasesgssuuurieli nsddnaiazeynele
wnS1UNaTeIMaigeTIHYY uinarensdliiisadestuansanududuiwomaiiomuuing 17

| @ o = =~ e A o ‘:’1'12
LLVT\?3§ﬁiﬁﬂﬁéﬁy}ﬁqﬁqim3§mqﬂa ImEJaJﬂimﬁﬂmmmausLﬁ]mmlﬂu

2 gidelddmdonnsdifnuusdndaifoderiihhadlaniaueluunenuil Tnensdlfnuitiiausasiioatosty
vdnnguane 3 Usens imasgsssuyguisansisasginmainlifionsaneafifeivanslunnududusvestoya
druynna sulsun ndnanulsdadan (Proportionality) nannsidenldunsnsisiiadnsifosnin (Principle of less
restrictive alternative) uagnann1sAuATesdnivesd1vestoyalunismuundayadiuynnanlunuied (Self-

determination of personal information)



Nitipat NIDA Law Journal Vol. 13 No. 1/2024

1) AMANINwIANaANT 96Dad2789 (24 N3N IAN A.A. 1998)"

1911132349 nosdgyyIn1sANTuAINaIla (Defense Security Command) gnuszyyuilasiy

fnsdndunuiuniveuwsiingrunglalisnnald wu iiusuuteyafertuunemms msivay
awnssuaeldmanms Wudu lnensdudunudinaniafuanudusuisdesiunmafiusius
uazduunteyavesssrvuuInguefnnuAanssumssunguiuseisnsing q wWu nsfeam
WUUEU 9 N153ung nsdeuaIu Wusu egslsiniy neadgrnseusiuasnalildwdainnisiu
umkarduunteyavesUszvvududedududmivanuiuaswesnd iosnnguidmanediu
Tvgiduyperaanssueiiiendosiunesimuazauiuniwesnd uazyanaassuzaslisunmsufiRT
uanssnaululnefirudusaziainwludind e syanassnaneisgnirdnludnuazunsesng

INQBAIAR LALLN ANUVDUAILSTTITUULVDY “A1TNTLYINNTIAIUNITNTLYINVDINUIBNUST”
- 9 Y v &9

suldiun nsiiusiusudeyavesnastyainsanuduainaiivy

A13fiady AafNIANIININTNIATT 10 WHISTETTUYNESITUSTNMEL

nnaugsuinanyseiulununuazdnaasnutiuuvduasdansuaimnnugy lngsgidmiidoe

2 2

Fuduuarsulsenudnsuyveruduiuguevazidnlilavesyana 7 uazung 17 unasgsssuysy

9 9 LV

wa va o

as1suspnmalatalidn “Aauduaiiivesnadoaalignasds” undaanana1aldsuyseiu

o

Pansanudududvemadenzlignasfiavioilamesoasisae manununindeyavemiienuy
o adh o wmy e A a ay vy - I - | a o
vossglunsalilldlaluluimednsladvesnaiios udiduluionisaendesfanssuvesdss vy deluma
fn3sindudinesdyyinisauiuasnaiivalanseyinanuialavagidadniunugunsgeTsuy gy
Fuuseiuld wiihdgnazdinasluyamaansisaeiny %géfaq%’uﬂmwﬁmLﬁamal,t,fiﬂiz%wu;:igﬂaw‘im

[
[~ a 1 [ % %

dadune ARtdunisiiansanianisnseyinvemulsnuvessgidanesgessuyey laildnsddn

YR
2

finnsaningneiveduldegdnsossessuyyvield Fadunsdiifindurounsdeduliuns 68 (1)
uwhsngsnermasgsssuyalud a.a. 2011 AlVEVSUsEvwUgnaeasfindvEausEsI TNy TaTes
mmmﬁﬁﬁiimumwaﬁuaiwmai%ﬁimummasnwmiﬂﬁvwwamu’aamuiﬁmmaﬁﬁiimummalm
muuma‘mumuwmwsmmﬂiuﬂmnmmnanmmumaamﬁﬁm Luilvmasgassuyey

" Park Whon-il, ‘Supreme Court Decision 96Da42789’ (KoreanLll, 8 September 2016)
<http://www.koreanlii.or.kr/w/index.php/96Dad2789> accessed 20 June 2021.



& a v

Msmrsngunedaand 9477 13 aviudl 1/2567

2) A3fiadeAnasgssuyail 99HUN-Ma513 uag 2004HUN-Ma190 (26 WAWAAY A.A.
2005)"

812334 mungrnensidousiegs (Resident Registration Act) walilewnindeony 17 U

uld AidosnsvidnsUszneudosdsoyandngruaeihdenivitvesmuediosuidinausing
uaA (National Police Agency) iflaLfunazUsvananadoyadmivlilunsduauniony Jauuimis
munguinesanangnUszvuiumiorindunslisunedgidaigsssuyn waedumsazdeansly
N1IMIVANTBYAAIUYARAUBINULEN

ANUINAR LN ANYBUAIEIFETTUYYVEY “UnUyaiAwrienguunefuinunldnansunas

Suldiun wns 24 (2) wisngranemsideussg$ (Resident Registration Act) Aifvual Ynsusswvu
doailfeyavesdvostnsuseriu i o sunm mneauting fiog wavaeiiafle suflviuiioanting
wazmirsuiioantng drudeyaniidensiaiivieliflituog funisiesariufurendivesng
Uszvu

A13fade masgsssuygiuinsfivmusndeyaaeifieduanalagusnnauuns wie

samiiverne anfenisdauiu Ussinana uaslianetiadeiionisaevanlasesufdiinausiimg
WA windefunmsiidadvslunismuauteyadiuynnavesnuies uilildazidiadedindlvdaiu
Foyadusivirfisndu eannmndnfuameansindiovesyanalaynnanis iy o1mans o19vhli
spuumssrynuiisEansnmanas wasmniiununuamsdeyaneiaflevesiiofissdraferniar
THAraudssildannsossyimuldidoninanudenevesteyaaisiaie devilianuuug,
antfenas sadvluusinisnsssyinu nafiufeyaaeiadeiduisnisiidauuiug $e uwaed
UsgAnBamanniian uenaniminfinnsuamizdoyaasiafiousfiululilifesifefieguoadves
foyadiuyaravionmannsameindn Snvussrmuilisusslevinnnsmeiafiefidafuuas
UsgsnanalageSuidiinnusisawien e Tngusvasdlumsssydnu wu msduauaiienvanss
MssryiAndigainmno1vanssmseg URma eusslnglinsiuanivg msdestunislddoyadiu
yanavesrdulasuauLia 1Tudu

muumai%ﬁiiuumamammaﬂLﬂmmmmwmw quiwgﬁ (Resident Registration Act)
Faimualinisidnsussvvuvesiiiony 17 3uly mammimwaﬂmuﬂﬁmammamauuwm
H1veadnsUszumuLiloUszanana hruﬂmaawﬁmmmumummaqwamaammgﬁﬁsugag \iosan
Usgpmuldussleminnmafvansifiedsnanunnindeusslomiannisgnirdaaududiudaly
Joyadiuynna’’

" park Whon-il, ‘Constitutional Court Decision 99HuUN-Ma513 wag 2004Hun-Ma190 (consolidated)’ (KoreanLlIl, 8
September 2016) <http://www.koreanlii.or.kr/w/index.php/99Hun-Ma513> accessed 22 June 2021.

L dadane: ﬂﬁﬁLﬁwﬁuﬁauﬂwﬂsffﬁqé’mgwma Personal Information Protection Act (PIPA), 2011 Safmunligosve
msBugounounmsiniuteyafiseulm



Nitipat NIDA Law Journal Vol. 13 No. 1/2024

3) AAdaduAadgsasuynil 2003HUN-Ma282-425 (21 NSNgIAY A.A. 2005)'

19939 SFUUNTINNINTENTNANYITNS Ineraans uazinalulad dadeszuuiaierie

AeufialnesiIUsEImASENIN szuuguteyan1sAnwiuvani (National Education Information
System: NEIS) Ssszuuiidudiunilwesiguiadidnnsedind e lunuiigdoyainGeunasag
vodlssdouiiadratudmivusarlsadou egndlsfinny dnFeufitunisinwantsaFeuludetndninay
msnwlungslealddumiosmusgssuyny lnodreimaiuteyavesiniFeufiaunsfnwiiusyuy
NEIS Idazdadnstufiugruresinideuiiaunmsne wy anslunisuansinnugy anududiuds
dastluTindruin (usiu

ANuAIAG LaLn AINTOUAIBSTETTUYNVRY “UnTgRuinguuneniiunldnasanag ”
- 43 u v >

guliui 1es7 25 wisngrunen1sAnwseauyszouuaziseu (Elementary and Secondary Education
Act) fifmunld f51uenslsadeudoniununumarianmsdeyavestndounelinnsgiudidinua
laesTuuA3IINITNIENITNANYITNIT Inermans wazmalulad wu Yeyadiuuanavesiniiey 1av
neifoutinBou MsdnEeunseInitou AUAIMITINISEou SnyaengRnsTuLazANAALAUTOS
Uiy Wudy

a o

A13fiady MasgessuyivInsdindrinaunisdnwiateinseuiiaunisine Juseud

a v o o2 & Y a v a 1Y) 1Y) | =
An wagdudusanisfnwliluszuu NEIS WumslivinisdniSsuieiiuniseanlususessng q 7
a DY = oA a a J o = v o a2

NeasiunsaumsAnyiegeiliusednsnain wenainiifeyanisAnwvesdnSeuniulilussuy NEIS
Tnedoyailiiusiusin wu Jetdnieuiiaunisfiny Judewliia Tunidusanisdnw Alulddeyad
goulm nisnsphvesdinaunsfinudallasliananinaaniauing 6 winguingAuAsedtayadIu
uARalReVIBIUSY NS miesressorniuTeyaduyananIelgveua i tubenI sUfUR

=% o

wil1Yey” AaiumasgessuywnauInsnngrunglig e un eI uNsANYIveIs AU

a v ! val o & = o a a ¢
PunukaziakedeyadiuyanavendusansAnuluszuu NEIS meldlasanisiguiadidnnsedngd
Lidasednianududiudiveanadiotnusysssuyy Weswnnsnseyirdinandegaislusey
Taguszasdvaangruneduasosdeyadiuynnalneniieusy saudsleyandniuiluiodudeyai
goulm uaznsdaivfeyadnaniedunnsnistuifdndudmiunsussatvang

4) A3ederaigsssuyyi 2014HUN-Madd9 (23 Sunay A.A. 2015)"

Fa1i19334 f5euneveliaminmiessnisdiuviesdusdaziunuasunineauinsusyvy

V095304 Warnmuearinsusenvuvewseninnisiilvalasiangany wivihiesynisdiuviosdiu

' park Whon-il, ‘Constitutional Court Decision 2003Hun-Ma282-425 (KoreanLll, 25 August 2016)
<http://www.koreanlii.or.kr/w/index.php/2003Hun-Ma282> accessed 24 June 2021.

Y Park Whon-il, ‘Constitutional Court Decision 2014Hun-Mad49’ (KoreanLlIl, 4 January 2021)
<http://www.koreanlii.or.kr/w/index.php/2014Hun-Mad49> accessed 29 June 2021.



ns@rsagungdiiand aD7 13 atuil 1/2567

I rasAnvevedsestiasanuntyainungranensidousiugsldlvanslunsvisusdamuneiay
UnsUssrumemnnareinssilvalaeiang g fsesdeduiiossiamatusmuiesnidanmasiasnis
Waguwlasmunaiavaanan usmagusuienilesiieme Aeflosdubiduldmuundeygfvesngmung

(%
v v

netlousugd F9ARdegseninen1siiansanvesragnssal Auulseaddansausgsssuygiiadu

Avelitadenuntyafnungrunensidousiug stnseundyafnusgsssuyynialy

A <3 U

A0uAIAs tauA AMUTBUAIBIFETTNYYTR “UndgAwisnguuienuinuildieasung”
- £ Y v

Ag7}

Sulfun 11msn 7-4 ursnguaneneifeusiug$ (Resident Registration Act) Aifwuslly yaaagous]
AvdveiUdsuulannnoavinsussmvuvesnueslsd vinidulumuvaiinguanedmus wu 1Juyaea
AlFsuanudomenseduuiliuiazlduanudemenduanulasn foviequnimuesnusu
dewnanmadawenneaunsssnvu 1uyanafinndumdevesaiuguismananung e
ﬁmiaam’mﬂL“flum%LLazm’m;mmmﬁLWﬁ (Sexual Violence Prevention and Victims Protection
Act) \Jusiu

A13l3de AasgessuyiuIngalnsUssnvulagninunldiiaiiiuauazainun

fodordouazmssuiumsmenasosiivanzay wiilienagniddsuuvadassunela usvanoiaviing
Ussmvufignitifudeyandnlunsmnuteyadiuyaraiiisados duilidwestoyadiuyanannegly
AuLEBseInIsgnAIUANLainnislaesy Jilauddusdredsfidesdrianisiduaznisdanng
N8R TUTENBULAENUIEUTT uaﬂmm’fmﬂwu"gs;mu%’gmgiymiﬁw?{ammawm&JLamﬁ’mi
Uszrnwu lomaflazifamnuduauiuneludsauiiiios osmnmsssyiyanauaziusosnnugniesd
gnifenlesszninmneiavinsussvsuln fumneavisannsails sndnnsaseaeuilmunzan
Tngmihenusgiemnuiedndaainuazidusss mavdsuwlaminoavinsUszvvulagsunolagen
aunsatesiula é’ﬂﬁ?uma%’gﬁswuﬁaﬁmé’fﬂﬁudwmﬁmzﬁ@ﬁlﬂﬁﬂ':?wwumﬁsmuﬂawmmamﬁ’m
Uservutuiftudevdnennulédadau (Proportionality) uazazdinavsuesSaslumsimundoyadu
qﬂﬂaﬁaﬂmuwﬂ (Self-determination of personal information)

7. unagUuaztaiauauwusidulseloviseuszmalng
7.1 unagd

NSRRI UNUIMTTTvearasgeTIYRsassasTn AU SAuATesANE ATy
dufveYayadIuuAAa NUINAIATTITTUYYWAIAISITNITINIMETEIUIANITUIAUYDUA Y
$353TUYN VRN “untiyaAuwianguunediuldfiansaned” uag “minszvimIosaiunisnsziives
mieauiy” luvuriimagfsssuvesassusginvaiifiessiunafionsanadngld ngruneduases
Yoyadruyana a.a. 2011 (PIPA) Wiy Fsunumuihiifananvssmasdgsssuynuiians saignina
ﬂﬁwﬂﬁqﬁuma%’gﬁiiuymawizLvawsJﬁﬁa"mwﬁmswmﬁmauﬁw%’gﬁiiuy@%q “UNURY AR



Nitipat NIDA Law Journal Vol. 13 No. 1/2024

npusnefianlifiansaned”® uay “manszviwesizua’®® luvusiiragfsssesdsemalneiiiies
Srunafinnsanafinunsyedydfduasestouadiuyana ne.2562 wutu daingrnsduasesieya
duyAna A.A. 2011 (PIPA) Y09a1515USFNMA UaznseTvlydAnunsestayadiuynna w.r.2562
voauszmalve Lufinalnlunisdad esludsmasgsssuynlaonss mnuddedldnalni fmualily
SgsssuyqdmiuiuFeaiiefinnsanafifsivavsluanududumvesteyadiuyana

uenanil MnnsdlAnuilifgdesiudmiininwvesmag AsssunazAidadevesmaigssay

Y
[

ol
aseasUrannguneiinendesiunsiuasedvsanududiuineldsgossuyaasnsasgnvald aal

M157199 1 agunannguuneiediudvsannududiuiinusgsssuyyassnsgniva

=~ a
AsANYIN

[

. wuaA3tlany NaNNYUUNY
uraula

0O W a a

1) AANINYY | N15LAUTIVTINTOYaVeIMLIBIUSY | N1Inserivessgndnndniainudy

2 |

Aranndi W DN158AEBINANTINVDIUTEINVU | @IUAININTEITTNUEY Aosagniela
B g J )

>

Lilasveniduanusuiiadenisasille | veuingusvasivasnguunenlieiua

96Da42789 o d .
JUBNINMSAUTIVTINTOYAVDS
UAAAAIEITRUE kagNITNTEYINRINETT
Tnnan1sAuasesdnsanududaiuda
VINALIBINUTTEITULRY
2) AN3tadY unURal @7 mvualdiifundngiu | $gaiunsoeenngmuneiiiedindns

v
a A a

Aadgsssuun | @18daden sduiavendivestng | anududiudiniusgessuueld win
&9 U v ' [
Usgyrgui e luldlunisduany | Usslevdarssaenlasumunguuied

e

1 99Hun- ,
N I aqa ] 1 1 1 U
adergy1dordudsnisimunsay | uinndmansznusenududiud
Ma513 uag p i y
\WeoanluussnIsnsseudnu N5 | veslseuvy
2004Hun- 2w S 4 & ax S
Nutayaaieiadielluisnsniiaiy
Ma190 wiug 4o uagdusganiamunniian

sydslidasednsanuludiuiives
walllowmuigs sy (Ussurvula
Uselgatiannisiivansiaiiesanann
winndndelseleviainnisgninnia
anuudiusiiludeyadiuynng)

1951 212 uniedgessuynuiesverandnsing wisAns1y 2560
P 1057 213 wnieSEeITuuauieTIuenadnsing wrsAns1y 2560 warans 47 wisnseswlygiuseneuigeTsuug
TNEITNNTUVRIMATIETTHULY WVSANTIY 2561



¢ ay o o

539N eIaNAn 3A1U9 13 auui] 1/2567

AslANYIN

uraula

[

UIAININGY

NaNNYUUNY

3) ANINANY

AOMUIET b EIUIan L 89UTgIAY

Al ua U IveINaLT 89RY

v a

nuefIAnans A uauRIRNL

Aasssssuun | SIUTuasUametayaduyAnaved | Sosiuyny resegmeluveuingussasd
49 U v '
' ¥Yal o @ = o v ¥ v 1 o
7 2003HuN- HdnsanisAnwluszuugiutoya YBINGVBNBANATOITBYAAYARA Lo
nsAnwwisn@ (NEIS) lddamedns | W0uuinsnistusi sndudmsunis
Ma282-425

ussqidmang

5550y q 1 esaineg aeluvey
TP UsEaAveIN) nineAUAToIYoYa
duyaea warderfuinsnisdusiii
Sdudwiumsussgdmune

Ao o

nnuneRnans e uduiny

Y]

4) A13liagy unUey g lulidssesudaoundas

Aasgsssuun | MungavdRnsUssyivy viliiives | Seesuug dekidHudendnaiule
o9 YU v '
& 2014Hun- maaﬂaaauqﬂﬂamﬂaglummmsm:uaa dndau (Proportionality) uazldazida
U U U L% = a a o 4 1
Maddo NsgNATUANLAEIANTSIResY Aatuds | AvdvesUsvrvulunmsmvundeyadiu
a

UARANIEALLBY (Self-determination of

9

personal information)

dHudevdnauladndiu uavaziie
dnfvesuszvrvulunisivundeya

dIUUARAMILAULEY

a a a v
N LﬁEJULﬁENIWEJEﬂLSU‘EJu

defansanvdnnguiieannnsddnniiisidesiunisdquasesdnsanaududuiivesteya
druyanan1gldTIesTuLY WUIIAIATISTTUYQUYIAITITNInA La g ndnauladna 1y
(Proportionality) wagndnnisidenlduinsnisisidndniiosnia (Principle of less restrictive
alternative) saonndasiuunngi 26 WHISTTTULWINTIYOIUNANT NG NNSANTIY 2560 ficfyalAdn
“msnsngeiinaiunsoiaansuaziainmvasyanadeuiulunudoulyisysssuyysvme
lunsalfisgossuyadlavyaateulyld agmnedsnariesdasls. S1raansvsaasnmvesyrnaiiy
aumasunmg...” wanidululuwuimadentumaigsssuygyvessumalneiimdnanulsdadgaunld

9
fsauefAnsgeonnguuenInsznudnsuazasamaesusssuiuanudndu® Madainnisdne

2 firusnmaigsssuyyvessumalneldiaemdndadiu (Principal of Proportionality) snldie1dundnlunns
ﬁmimﬂﬁLﬁaﬁumaﬂ%w%uamﬁmw?ﬂu 9 MIUTTEITUYYNALAR FIDL 1YY ﬁﬁﬁﬂéfama%gﬁiiwzyﬁ 4/2563 @A
Ssosauynleiteduifoatuspnangruneengy e 301 Iinsufiasansvemdaasummanmsimuaiouly
vidalieunanfisnzaudarulszanangmineeiaung 301 unsdrdadninieweinmeemdauiuanudniy
Usgneufuigiivihiidmul s nsdaadaliyaaaldansuaziainm Tnedeliinnsnislunisginisdaassdi
Uasnsdegndesmunguanelinsenusensidansvemduardeadiluauanazdunsestiinvesmsnluassadilgn



Nitipat NIDA Law Journal Vol. 13 No. 1/2024

AINATE VRIS TETTHUAMAT w.A. 2550 Audalagiu? nulimasgsssuyylvedilineitadenad

al

Aendesivansanududiuivesdoyadiuyana

WL 0991M1IR97 32 UnasFETIHY AT nTing WMEsANTIY 2560 Tenandnliin
nsthteyadiuuanalulduseloridlidinlunisde q aenseriils duwslavendegunaniuundyafuis
npmnefinstudisarhiisndudevssleviasisny drumsfinnsanafieiuansanududimnm
yestyaduyARAnIINAT 32 FAanan Ffesaonadesiundnaulidndruiliegudilulsemelne
uazmInwissuiulindnanulddndnnazndnmadenliuiasnisiisidnanstosniesansisuls
ndfifulsslorddouumiansusulindnanulddaduvosussmalngluounan uenaini
Masgs Ty uas1sasgnvaldnmdninasianzdmivinnsanadfifisdesiuansdiuiany
Tgessuyny liuwn ndannsAuasesdnivendivestoyalunisnnuadayadiuynnan enuLes
(Self-determination of personal information) s?qua%’gﬁsiwwawizmﬂlﬁnaﬁmaﬁmsmﬁmﬁﬂms
Aananusuldlasmenuiu

7.2 Yaiauanuzimiiulselovinauszmalne

nunasuieiu {lsuiideiauonusdmiunisiiansanadiiertvananududiudiniy
UINT1 32 WAISTETTUYUMITIY00NTNTINg WnsdnT1Y 2560 fall

1) masgsssuyyvessimalngetafiansanaiifsatuinsanududiudilaglindnaay
§dadud ajsdunsestseloviasisugodraumnzay ffanuaonndesiu “ndnannulddndiu’
(Proportionality) wag “pdnnsidentduinsnisiisiteanitesndin” (Principle of less restrictive
alternative) ¥93MNASEETTUYYWANETUSTNME nanfe MInszvhuessgiisnimansaandudiui
musgessuyndesegneliveuingustasdueanguueilisuns sganunsnoonngruneiiiedfindns
asdudusaasgsssuyalimnussloviassus aldsumungumnefinnnimanssnudeainudy
druiiveuszvy Iudsnguuiei s1iadnsanududiudinuigsssuyydeseyanslurey
TrgUszasAvaengineAuATolayadILyAAa wazdunnsnstusiisududmiunsussadinane

2) AasgeTTuyyesUTEmalngataiasanly “nannisAuasesdnivesdivesdeyalunis
AvuadeyadiuyAnanlIgnuLes” (Self-determination of personal information) A15U58431371%89

kY 9

Peyadruyanaiiotuialunisandulaiieiiun1sdnnisteyadiuynnavenuled WuAgIfufia1a
Syosuyarssusgnmalanmanlilagmnizdmsvannineiesiuanuludiudivesdoyadiu

o«

UAAa NANIAR Lilel1vestayadiuyanannaglunudsswensgnaluANLazinn1slagsy 1W1ves

9

nsgnuavslunstdIaufeany untygRuiessangmuieeiginins 301 Jnsenusednsuasiasnnluiiauay
sumevemduiuanudndu luduluamundnuisanulddadiu wazilunisdndndvsuasiadnmausgsssuya
119151 28

a m@ﬁ'L%Mﬁﬂmﬁﬁﬁaﬁammma%’gﬁsﬁwm&ﬂLLm'?J N.A. 2550 Lﬁmmﬂ%’gﬁism@ﬁﬁ yejAsusesdnsluaududiudm
maaﬁﬁa;&aﬁ’guqﬂﬂaﬂuﬂ%ﬁ’umﬂ oA SpossuynwiesIverandnglve wnsdngy 2550



Msmrsngunedaand 9477 13 aviudl 1/2567

Joyadiuyanaansaensedrsgaidunisutedaiioanmudesninnislasuanudenieainnig
ammﬂmaiﬁlm szmmﬂuwrummmmmgwmﬂmmwaﬂuLLu'mNL'iaﬂsaﬂm%mLuumsmaamuwaam

va v

ﬂ’J’]QJLﬁEN@I\‘lﬂa’D ‘U‘VI‘UﬁJiUW‘UUFJ’eJll‘Ufﬂﬁ@%ﬁﬂﬂ’]iﬂuﬂiﬂﬂﬁﬂﬁiuﬂ’)’mLUU?I’J‘UG]’JG]']&I?%ﬁiﬁJuﬁJ

o



Nitipat NIDA Law Journal Vol. 13 No. 1/2024

d1929801UzHaz ANV INANNITIZI AN U

NYUNBIVBIANAN RUENSLATERINUTZINA

Exploring the Status and Content of the Precautionary Principle

from the Perspective of the International Tribunal for the Law of the Sea

NYuYINT 10936INa"

AAIAMANS UNIINYIRESTSUAITRNT

Krisdakorn Wongwuthikun

Faculty of Law, Thammasat University

o

Suiisuummann 7 wgwatau 2567; Suudlvunaaiu 18 dquaeu 2567; Sumeusuummai 21 dquieu 2567
uNAnEe

o
a

Aemnalliuviusudmumdneimansassoslignihulfidumemadmiunsindeunisldumsnisid
UsgAvBnauazAuyuiedesiunnuideninsuvesdunndon vdnmsdanaafianuddnyessbsdenis
Aunsosuazsnwdaindoummeia dausziianuanassenitaUssmaansatiusyyienliinignades
sufunasmsiaelivdnnisse Tlineudueadostihioy uiludademanssuavanuemenguuneiy
fansdiemnguiaioatun lnglawizog1edeydyanavuszanmddvnengmnevzia a.a. 1982 Al
undayelinnandadnnsse S neudunsamsuidndyyaresuntygivaede dasioulidiud

nildlunandAyrainguunedaandeuseninalsena fe nannisseithineuduiilaniudd
=1

wdnmsil nszdufinlurisaemenssuiiisnmangmnenziassninsUsanalddlenaidadedofinm
Tasandandnnissedilineunazldosurennuiemanszreandn unauatuiddesnisiiaueds
fiwuinsuagnisesutsauresmaielfiAnmudilad lugunewesesdnsszivdofinmiunis
UftAnuiusnsdiszisssmalunisdunsosdunndonmameialneiivdnnisse Tl ideuduaiod
afimsriunisedils wazlumnuiiuvesmanannisseTalineuliaauznisnguunsedisls

AEnARy: nann1sszdslineu nguanenzia falindaunana

" {HuanIIanse AunguNIenineInIeTILTIRLarALInte AusliRmans uinedusssumans
719g: 2 UUNTZIUNS UWVNNTFUTUNMNTIYIL LYANTZUAT NTUVNUMIUAT 10200

Email: kris_w@tu.ac.th



Msarangvanedivand a1T7 13 avuil 1/2567

Abstract

The precautionary principle is a cornerstone of international environmental law,
asserting that scientific uncertainty should not delay the implementation of effective and cost-
efficient measures to prevent environmental degradation. This principle is crucial for the
protection and preservation of the marine environment. Despite many international agreements
mandating member states to adopt measures guided by the precautionary principle, ambiguities
persist regarding its content and legal status. Notably, the 1982 United Nations Convention on
the Law of the Sea lacks explicit provisions on the precautionary principle, yet its ethos is
mirrored in several clauses. Over the past two decades, the International Tribunal for the Law of
the Sea has had opportunities to adjudicate disputes invoking this principle, providing
clarifications on its implications. This article explores the Tribunal’s developments and
interpretations, aiming to elucidate how it perceives the precautionary principle and how states
can fulfill their international obligations to protect the marine environment based on the

precautionary principle. Additionally, it also explores the legal status of the principle.

Keywords: Precautionary Principle, Law of the Sea, Marine Environment
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' James Cameron and Juli Abouchar, ‘The Status of the Precautionary Principle in Intemational Law’ in David

Freestone and Ellen Hey (eds) The Precautionary Principle and International Law: The Challenge of
Implementation (Kluwer Law International 1996) 31.

? United Nations Conference on the Environment and Development: Rio Declaration on the Environment and
Development (adopted at Rio de Janeiro, June 14, 1992), UN Doc A/CONF.151/26 (Vol 1) (1992) 31 ILM 874.
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Tu Arie Trouwborst, Evolution and Status of the Precautionary Principle in International Law (Kluwer Law
International 2002).
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1. AR Southern Bluefin Tuna
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® Benédicte Sage-Fuller, The Precautionary Principle in Marine Environmental Law: With Special Reference to
High Risk Vessels (Routledge 2013) 68; Robin Churchill, ‘The LOSC Regime for Protection of the Marine
Environment - Fit for The Twenty-First Century?’ in Rosemary Rayfuse (ed), Research Handbook on International
Marine Environmental Law (Edward Elgar 2015) 9.
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® Dean Bialek, ‘Australia & New Zealand v Japan: Southem Bluefin Tuna Case’ (2000) 1 Melbourne Journal of
International Law 153, 153-154.
? ibid 154.
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® Southern Bluefin Tuna (New Zealand v Japan; Australia v Japan) (Provisional Measures, Order of 27 August
1999) ITLOS Reports 1999, para 45. (Southern Bluefin Tuna Order)

H aaaLmﬁLﬁaLLazﬁ’JﬁﬁLLaum‘izqﬁﬁ ‘the parties’ obligations under general international law, in particular the
precautionary principle’ 9 Request for the Prescription of Provisional Measures Submitted by New Zealand,
para 1; Request for the Prescription of Provisional Measures Submitted by Australia, para 1.

' Southem Bluefin Tuna (New Zealand v Japan; Australia v Japan) (Request for the Prescription of Provisional Measures
Submitted by Australia) para 8.

' Southern Bluefin Tuna Order, para 71.

* Southern Bluefin Tuna Order, para 77 (Considering that, in the view of the Tribunal, the parties should in the

circumstances act with prudence and caution to ensure that effective conservation measures are taken to prevent
serious harm to the stock of southern bluefin tuna)

' Southern Bluefin Tuna Order, para 79.
' ibid, para 80.
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'" Adriana Fabra, ‘The LOSC and the Implementation of the Precautionary Principle’ (1999) 10 Yearbook of
International Environmental Law 15, 17 wag David Freestone, ‘Caution or Precaution: A Rose by Any Other
Name?’ (1999) 10 Yearbook of International Environmental Law 15.

' Nicolas de Sadeleer, Environmental Principles: From Political Slogans to Legal Rules (OUP 2002) 92.

¥ Southern Bluefin Tuna Order (Sep. Op. Laing) para 13.

“ibid para 15.

' ibid para 8.

ibid para 8.

% Robin Churchill and Joanne Scott, “The MOX Plant Litigation: The First Half-Life’ (2004) 53 International and
Comparative Law Quarterly 643, 644.
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* ibid 644.

# Request for Provisional Measures and Statement of Case Submitted on Behalf of Ireland, para 97.

*ibid para 97.

" MOX Plant case (Ireland v United Kingdom) (Provisional Measures, Order of 3 December 2001) ITLOS Reports, para

71. (MOX Plant Order)
*® MOX Plant Order, para 75.
* ibid para 83.
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*ibid para 84.

*! Tim Stephens, International Courts and Environmental Protection (CUP 2009) 234.

*? Land Reclamation in and around the Straits of Johor (Malaysia v Singapore) (Provisional Measures, Order of
8 October 2003) ITLOS Reports 2003, para 74. (Land Reclamation Order)

*> Land Reclamation Order, para 75.

** ibid para 95.
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on Prospecting and Exploration for Polymetallic Nodules in the Area (139 Nodules Regulations)®

* Land Reclamation Order, para 96.

* ibid para 99.
*"ibid paras 99, 101(1)(@).
* Lan Ngoc Nguyen, The Development of the Law of the Sea by UNCLOS Dispute Settlement Bodies (CUP

2023) 191.

* Regulation 31, paragraph 2 of the Nodules Regulations “In order to ensure effective protection for the marine
environment from harmful effects which may arise from activities in the Area, the Authority and sponsoring
States shall apply a precautionary approach, as reflected in principle 15 of the Rio Declaration, and best
environmental practices.” ILa¢ Regulation 33, paragraph 2 of the Sulphides Regulations § i dennudendy
Usnged
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“0 Responsibilities and obligations of States with respect to Activities in the Area (Advisory Opinion, 1 February
2011) ITLOS Reports 2011, para 135. (Advisory Opinion on Activities in the Area)

“' Advisory Opinion on Activities in the Area, para 128.

“ibid para 129.
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“ibid para 161.
“ Philippe Cullet, ‘Common but Differentiated Responsibility’ in Jorge E. Vifuales (ed), The Rio Declaration on

Environment and Development: A Commentary (OUP 2015) 229.
* ibid para. 131.
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“ Vladimir Golitsyn, ‘Agenda Item 74(a) “Oceans and The Law of the Sea”’ (9 December 2014) at the Plenary
of the Sixty-Ninth Session of the United Nations General Assembly, 22.
" sssuyaylunil vuneds sssuyguwiaiunginde Pulp Mills on the River Uruguay (Argentina v Uruguay) [2010] 1CJ

Rep 14. (Pulp Mills)

“® % Pulp Mills (Judgment, Sep Op Anténio Augusto Cancado Trindade) paras 62-92; Whaling in the Antarctic
(Australia v Japan: New Zealand intervening) [2014] IC) Rep 226 (Judgment, Sep Op Judge ad hoc Charlesworth)
paras 6-9.
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“ Advisory Opinion with Respect to Activities in the Area, para. 117.
>0 Pulp Mills, para. 223.
*! Advisory Opinion with Respect to Activities in the Area, para. 222.
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Abstract

Economic and technological changes have transformed business models, with platform
businesses conveniently meeting basic needs of daily life, including food delivery. However, these
platform businesses have introduced basic social challenges, such as labour protection. New
business models, distinct from traditional workplace structures, have created more fluid statuses
for platform labourers, blurring the lines between contracted employees and independent
workers. Unclear legal relationships cause a lack of fairness for platform workers. One significant
issue stems from limited flexibility of current labour laws, needed to address the unique nature
of platform work, leading to unjust working conditions. This article explores labour protection

challenges in evolving platform economies.

Another challenging factor arises from the dominant economic power of platforms,
leaving workers with little true independence as they are bound to a specific platform without

viable alternatives.

This article examines the impact on workers of the economic power of platforms and
inadequate labour laws, to understand the combined effects of these factors. Fair work
frameworks and labour protection guidelines in California, the United States of America, and the
European Union are comparatively evaluated to better safeguard workers in the platform
economy. Results are that labor and subcontracting laws must adequately protect workers in the
platform economy. Therefore, it is recommended that specific criteria be established to safeguard

this group of workers.

Keywords: Food Delivery Platform Workers, Rights of Labourers, Platform Economy, Riders
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WN15R9U mavhaududou Ju mahaudurieszeznar | MV usAuds
Falu vils wiFudeddasslums | ewnsasdesiny
vanumelutiaiandnan | Aldsuneunnenely
21381
HAEL5VDIY Tlgjatiunadsa yufunadia Yutuwadnie
YN YN YOI
31U19AUAY fgunamuay Lifighunaniuay fguamun
Tadutgyen UsAuUayan UsAuUayan TaAuUgy U9

awvnviliaudsomslugiugusanuuuinaniesulilasuauduasessedeiansanain 2
ISesfie SrunamaATugiveunaslesuvdousinuunannesy uazdediinveingminenssaulung
ANATBILTINUUNAAN DT

3. 91UNANNLATEFNIVBIUNAAND T TlaUTINULNAAND T

gunamaAsugiavesunaniesuduiiladidgaesnisiisrunamisusiuunannesy Tag
Srunadnanifntunnainlasaderaaveunanresufivsznauluferfduiedomasdiu Favin
Tigrunavesunanesuiuldldusngegluguuuuressruamaassgianuuduludnsasiontuty
LLﬁNmTuaﬁmﬁé’mwmuamﬁ’&ﬁ’uﬁagmLﬁmﬁuﬂﬁﬂm'ilfﬁwﬁwmumsﬂé’é’@,aujﬁwmmu

N13AATUVITIUIAMAATEFAIVILNAAN B SmTaL s UL wanrsAnTua N Tadeiugu
YINaANDsY 3 Usens awn

1) HansenuUBLATaUnY (network effect) iinnAILETUS gl UL INTINUNAANDTY
Founanrlosuaninsafaefuslaauaziliinssudmegaeldszuuifnfuhlidnuus sy
vosmaaunanrlafuunnisngsianafslnedusmaaeduiinaauiasduazdsadenloserinaty
wartu nanfe Wemanduguilaafuduasyilinaiadiuiuemadiad uauludae fosn
$ruermsdeanisiiislonalunisvisemnsliiuduilanundign ludiuvesmainduaudie1ms
fandutumuludouiuanmadafiuhinudstumelfunanesud”

T ianding nguian (B350 3).
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2) ﬂ’;’liJﬁ”liJ’]iﬂiUﬂ’liaﬁJﬂhgu AIUA LLaz’QJLﬂi’wﬁSﬁjaiga (ability to extract, control, and
analyze data) AuansadiAadunannnivioyaldidusuuminveunaniesy luefianisii
Yoy aiil ol dndanuvesfuilnadesnszrinitunisdisanudeanismenisnata uilutlagiu
unasefuaansaiutoyavesiuilaafildsnuuuunanesulsidunanuazasdeslusssungingsu
1981934 (real time) 3 winlfunanrlosuaunsaidoyadinaanldlumsiieszvingAnssuves
fuslan udsmuaumginssuvesiuilnalunistesns lifissufuslnaviniufignifususudeya
woAnssuvusnaarasy Jliusnssiulasanzaudionmsigniiusiusiudeyanginssu® naee
srznainisldeuuuunanilesunieeynaliunanresud faiuniaiiede® swwdenisimun
usagslamaasugiaduaudsonns 01f msliiansuunudefinadifsiuifeudomsiion

3) siuvuastunisiudsunnanylosu (high switching cost) MatUdsulugunanesulvy o luly
igsrnuliAueeiudszaunsalldauvadunaniosuiuandeiu winsdreludunannesulmaidiunu
A o = a4 A avve v aa Y o I3
Munnitiu Tuwdnilsfenausslevulugadadumlasuainnisiiaswuniiimsliusnsuuunanvlesy
sfanisasiessuunalsslevidnouunulussuulanieldunanasunis eldainisaloudraluds
wnanvlesuau q 10 919 Avduuazay anmAInaInsEnuReAudIomsivhaulussuy insgdainey
wiwilsfagdadazuuuazaulinnfdadiduyuigdunslondreunanosy ewinusanuazgyde
AZLULAINNTTI (review)® Aunudnusenisuilsiifiaduaudeemisainnisvinaunelawnanvasy
fifle Funuiliinaingunsal w3sausanie nslasududeriedogunsaldmsunisvitaulagianiy

1Y) ¢ = v a a ¢ & < A Y ¥ o &
F0ANTEINEUS FewuyuiiinaingunsalmariuiesemaluieulvdAylunisvihauuesluteuls
dranlun1sviheu drudiensldeensuldeulunsna niagldanunsasununelulauaylafiselavinled
audsonsinludesamulugunsalivanil dwmalimfednisasunatunannesurudiomisnazdes
amulugunsaimanilnddnase!

anmdsnanduiiliunasiofudisiuamaasvgiafindenineudiemiuaraiisaniunisal
Yoanshiimadenlun1svinay nafe nansenudunIeYig duuiliuaznszandivewmainfoudidas
(market tipping) LﬁaLLwamvxla%msnﬂgmqﬂﬁﬁﬁjwﬁﬂﬁﬁaqm%ﬂm (critical mass) NBUAKYILEINTA
fagaaniludnilamiadianlduinsld anmdananavdmaliiAansugsgnarluilswsniuvinlvinadws
anvheidunsnsouasasmaameldiunanrlauseniion (winner takes all) iiatiossne il unannladui
yurallafiussavznmuinisAiniiuguds iWesusvuzautaInnshsgagnAndinlyan®

® \fisd

“wgny La107a, 4 elssanud asiesauu (6) 13 uend ludide sanesiiy’ Wszviln, 17 AANAN 2565)
<https://prachatai.com/journal/2022/10/101005> Audutudl 5 unsAs 2567.

* luuing nguans (90330 3).

> wgny Lonn3a (WeesIn 28).

2 gufinsd fananiled wavene, ‘Senuatuaiysainisinwranssmukasiiausinsnislumatifugua Digital
Platform Tudseinalng’ (snedduaussiedtiniuaniuleuianisgaufinw Ineieans Ideuasuinnssuuand lag
mheuimiuazdamsuiunmsiiinnsamselunsudedureaszine (Une.) 2566) 35.
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anunsaifiunanwesufislifsefindesy dviliaudsomsluguzussnuunanasud
Fdentesadunisidenieu lunemssiudusiuauauiidosnsvienudemisliiuunannesud
Fwruun v liAeanunsalid eaudsemisufiasuieliseusuiieuled unanvosuiivua
wnanlesuaunsasziunsiild uresaudionmslaiuilaglidestiad sswnuaaunude1ms
{esandiaudosnisausiuiuainluwnannesunasduffiaziauoviousnslusnsfisnild i
unasefi szannsadaiuldidifuilaauas Sue mnsduusnuuunasefuvilvidloniaiaz
I§5umde® anmelnanisenia UMUEIULAY (excess supply)

lifsaiifunafvivsudeyaresaudsomsidlussdumgAnssunuaumduaiaduriild
LA N TUANTATUINGANTIUYDIAUAIDWNINABALIAY LAAINITARAAIY (Monitor) NFYINTUYBIAY
dsonsldmann 01 sunsiids Sunanesuanunsairdoyadifulidlulflumsadaiusazaiuau
msheauvesaudemslddelinsilumdmde s nsiunanrlasuimun o1i Wumssduiuay
svpzIaIn13TuT wiolunsdi audsermsidenlusumdwhauvuunanesuduszeznaiuiy
uwanrlosuanaazatniuaudesInmsldnuunanrlasy wiounanosueisasdrdedoyanisly
Insfiiiensungiinssuiaiuaudsomnsifielilunsmuauwginssuvesaudsems™

nsfiguIamaAseghaninanlailiiinaa usnisauanderudyymisssuselneUseny
(implied command and control) MinliAudsmstugIusi s usnannasudoeauUfuRn N oL
Tusslonianunanosy

4. Fa9MAY2INVIIBLTIUTUNITANATI I ULNAAND Y

wenwfieanduaniaasugiands Jymvedussnuwnanesudndseniside dedninves
ngvuewssulunIsAuAsesIuLNanesy KavesdRduiusuuunannesuligndnlmiudfduius
audyananssnulaviiliaudeimsldlasuanuduases dmanowsnuluaanal

1) Fyey1dneuuudangu navaenisiiiiaNduiuswuuNTIRTsN Y lianyusves
mMehereassnuialisiuag nanfe unanwesufisnnafiansaazenidndya vieUuanaiuss
Inlagaislaglidowdearantin® iiaudeimsiilasuanuduasesnungrunenuasodws suly
Boenslisudnsandedus

2) anwmsvhaudliduasuagnisanglouruidssiuduuuesnisiauludaudsenns
Lifissusaruduiusmsiuusanuilidaauiniu uwianmmshauiiidlvanmsdiasseshls

* 933m0dy Tunuzauds waznIesdng ssvinivees, unanesuslaluiuasransenusouseulunauins: nsarne
luuszmealne (yalisvEasa wuin 2561) 10.

** Lester Wong, ‘Grab fined $10,000 for fourth data privacy breach in S'pore in two years’ (The Straits Times, 2020)
<https://www.straitstimes.com/tech/grab-fined-10000-for-fourth-data-privacy-breach-in-two-years> accessed 5
January 2024.

* gysnnly Tumuraul® wazindesdnd SsvTninuas (Beessn 32) 17.
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anmwndennmihauneldunanesusnimnasguussnunlulasusanuunannosufidaluns
yhaufisnuiuniwng LﬁaqmﬂﬁmauLmusuamudammiqﬂﬁmu@mmﬁumuﬁﬁwL%fﬂ 917 NIRN1TA
pnsdSaniseuldanouunuiisnann vilviaudiemsdediinated luuanesudusseznaium
Annufanioauaznadugs safsnudsevnssiesutsiutuaudsemsaudu 4 Tuuwanefunfeity
wazsaunanrlesuiielilian® navesnsiiszeznamaiauiuudsduaialiaudsemsgnysdna
nakssnudmAuniy feeilfunanosufiauiienndunndilsdldunndalusnisiad
Wi wenni wavesngraneilidnuinsusesifduiusuuunanesuludnuasientufunising
usanwinliaugdiomsdesuuniudunuudslunsiaunats 9 du ef audessiiAnaingURmg
Funumagunw enuidesiisanisaradauddumahauangliuimauuudain®

3) msluifidrunaresesfivinfionsy naainnsliflaaiusnsdussnunaznsinnudunus
N981U1aT 8 ouafudsnaliaudsemsarldfunisdnassauazlenialunisvinaudilaviafu
namAe AudtomnsiildsunisussivlunasifaidlenasldSunsdnassauannnit Tty
uwnanwesuifsunawmonidusanudwhliusanuidangunanieflunevdaussauaudy 4 lid
AvsTiaeseses® uenni madesewmarmITungududsiunuashldldluamduriadoninauds
m'vmméﬂﬁmmsagﬂLmuﬁlﬁﬁwﬂudammiﬂuﬁu q finfousuteuluwnuate

4) n13gnAruANYIAUT I INIdeunIelauUseny AnaniuikalIdwnanrasuenaaslylad
FIUNNMNUATE N TN OIEEZIIRY/ T INUVBIAUEIDINT UALNaANBSUANLTOARMINNTTYIN9Y
vosnudsonsldmasatiuld vliunaneuaunsoauaunsinuvesaudsemsline s vy
MnunasosuasiaNefiaztuazgnifnniadlnu®

5) nsgnasieuluiiglivgunsal lngunannesueivrzivualiaudieimisaziesiiaunsel
= s o = o ¢ vy ° %% I ¢ s
puunaavlsuivuedagansarinuuusnaaresuls lnaivualideadugunsaivedwnannasy
Wity Fen1sehluReuludsnaniungmsadnedlvsunuainunanviesule

6) masadeulalirudsomsavaunuiiudedsnnmsiiinsinu liaudsemnsiidunu
aslunsiwasuunansiosy uslurnudusienudsemnsidunnouiinuldiuisvanmsazauiedos
uduszozgnau ilvauiidulunevdsilenalunsazaudodedlddosndn® eg1alsfd ng
susliayauvustudodsavesaudsemsiuszuunisssiudussuuiiussnulifansidudwvie

% 19814 18,
> W BUnRaNyal, Vg ATEerIanINIRdes (Einfiuiuvnine1dussumeans 2546) 85-86.

* 55 UAna (1099390 4) 26.

9879 25.

9 wgny 1anala, “diolsesnudevesauy (10): lswesfegnine llvuseudasy” Wsealn, 1 unsiau 2566)
<https://prachatai.com/journal/2023/01/102113> AUdutudl 5 uns1eu 2567,

! Platform Revolution, ‘How Digital Platforms Increase Inequality’ (Platform Thinking Labs)

<https://platformthinkinglabs.com/materials/how-digital-platforms-increase-inequality/> accessed 6 January 2024.
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519509% TurnsglnuwiIAudIeImsaglnusnsmie e waruduliaiuisatndedeanlayinlia ity
wiaavlesunilslulduuunanasuau q o iTliaudsemsiivualidnasyiumnistiuinisieonlivy
wwannasulawnannasunilayingy

msfinguanglaifusesanuznsiuvesaudsommsludnvasiisituiugninaneldia
Fuitusmsiassuiliaunndinvesaudsemnsiiaiainmiinitusanuildfunsdunsesniy
ngMnELsany sufsfeundguindutgmaailituasaiiaeidosannisviamdnussiulunsg
yhau Taglsifvmadenlunsivasundasumanmlesudivinenld

anaananabidnluguuamalunisnuniuiediunsyihaunilusssy waghuImanIsAuases
wssuunasvlesy Feaznantduivestely

5. NTAUNITVINIUN L‘id.]‘LIﬁﬁ’iSJ LLaSLLN'WI'Nﬂ”I’iF”]:SJﬂ’iENLLi\i\i']‘NLLWﬂﬂWE]’%SJ

nMsuUgUsuuNsiueendugninwasusiudassiibinisduasednsauluwnannesy
LildsumsRuasesiviadiondu suddaildsunsuseavanidusssuannslifingmnesuses ddlunns
yumansuiledymuesussnuunanoduiliminzanazdosfiansan 2 dade fo nsounisviaud
Husssu TugruguumeilflunisidunseuieniBnsivanzaulunisduasesussnuunanilody uay
WIMINSANATE IS INUINARTlas FauduuuimsesaUssmaninisinanld

5.1 ATAUNITVINUA L‘ﬂuﬁ’i’i&l

nsuUsgUsuunIsyiuesnidugnitwasusanudasgliaunsaneulandnisintuvedgsia
)43

1%

wwasvlesu viliiAnnsiauinseuauAnE 0N svuiilusssy (fair workl® Fuuiumunsesune
sUsvunsyausuuan® Tnenseunisvitnuilddndai ssdunisinuniglddaduiusuuula

£

lanandunissussnunsenisilunssnudass® Jeusenoulumeussinudidey o fadl

o

Uszunnlafmuensiieldnuanzaundusssudefiasanfiunuiinerdesiunuiaziiainnu wag
AWNUYNALIEABILASUAIMBULIUATIIA LB NTUTIE 598"

1) ArmeuunuiieAsssy (fair pay) Femmualiauviaulidinzeg aeladaduiusaudyayn

* 53 Usna (1399330 4) 26.

“3 ﬂiaummﬁmL%‘Iaqmiﬁwmuﬁlﬂuﬁsmﬁyqﬂﬁ’wuﬁuhaaaﬁﬂfmmwmﬁwdwﬂﬁzwm (International Labor
Organization: ILO).

“ #3871 nanan1s, ‘nseunsvinauitdusssu (fair work): wuddnluslunisiiduguaussauluunasmesy’ the
101.world, 29 fiuaw 2566) <https://www.the101.world/fair-work-riders/> Audutudl 5 unsnAu 2567.

® Oxford Internet Institute, ‘Principles’ (Fair Work) <https://fair.work/en/fw/principles/> accessed 5 January
2024.

“ ibid.
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2) Joulamsvhaunidusssu (fair condition) Tnsunannesunisazdesiiulouiaiiotesiuy
WiinuINANLELIAATUILNTYINNY karaasNIsdegniiedesiularduasuaunIn wagay
Uaoasdevesruianu? 911 Ruanweainmsvinsels Yseiugunn waznsuseiunegladumn®

o -

3) &yaidusssy (fair contracts) Yefvunuazdeulvludyaiaisiusdla nsedu uasdnds
Ianefuszritsunanslosuuazauinulasaenndesiungmnevessgiinwnauey waglunsdififing
Wasuwasdednya wanrlesumsazdeaudiliauwhnudarmihnmelunaivanzauneutedyan
Tndariinsldedu wonani deduaezdedlififermunsniuauduin viedeshifidermuaiiay
Ynmuldlilenmamuriauldisonsosmmundusssy Snadonnadle q avdediiinsuasunlasitsau
NIENUNTEWIDUADTIANITVNUVDIAUYINTLY

4) M59an157L8UsT5Y (fair management) wnaanlasuasdasdnlidnssuiunisiiansandadu
vioadnumeifoudauwihnuneldunanesuvesiaiosesaiusssy nefimstuanmaualunisadng
wazazdandalonaliaurinaudans gnssainanisfinnsundandanafsiinamdndunsenuse
139910 LU n13Tnsrunkazinadtnauwny Wudu uenaind Tunisdaunanesuazdasguals
Sane3iiu (algorithms) aruegalusslauarliidonussAvAmomnilivoussn® lnsssyulouis
fsnaeliegaduaednualsnuaiieliualedn msuimsdanisauiauluunanesuduliegis
Jusssn®

5) Mafidunuilidusssu (fair representation) Tngilalomalifinuvinnusungufudieiasa
seseudfudeulansyausznitsmaniesufuauihounegldunanresudu q lnsunannoda
aefaarnualiiduuvesunanasuiiovving suil s yniuazdiiunisasaidesesiuauieny
Aenfuideulunisvieu

5.2 LUINNNNTANATILINULNAAN DY

Tutligtusalifiuuimuanisduasesussnuunanesuiivssauanudiainnian tesan
Uspinagng 1 Ssegsmrinanszuaunisiauinsetlumsduasesussnuumanrlafualassfininuuas
mMsnunsygRvesngrneiiiesusesdniveanssiuunanesy ddudagiudslifiuuamalaiaznane
wndunszuandnvainisduasesssunnaaasuegiaduaina ag19lsAf nMsnwinuarining
o1vthungdeialunmstnusuldfussuungunelne iesmndfivnnwdudunsmangunusi
HNTURNIZAN T

" ibid.

* f3e1 nanan1s (o330 43).

* Oxford Internet Institute (n 41).

* fllsudenldrindn “idenUse@u@” (discrimination) ANULUIVNYBINTENTHNTAYTENA FemuneiansuseRvise
qﬂﬂaiumﬁqw%amqﬁhjﬁ; 9 NIENTNMTAUTENG, AIANI-AIE019NITYAkaENITH NUTNA (@indadi 6, @y

AIANUSLNANIZNALSUNNST NTENTMNISANUTENA 2563) 103.
1 Oxford Internet Institute (n 41).
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lunsalilgeuiaion e fin v uuInamsduATo s uLNan o T vesUsEwAansgas N LU
druvesuasguadnedily uazannmglsy lneanvgfidenUsumaanigowsnniesaindulseineand
ganaunanesuvwInvaiatukasUssmeannmalsUlugusidunainvesnisusiaameluladuuig

gy FovilvidesdinismvuaunsmMsAuasasuslna™

5.2.1 uasgundnasiily Ussimaanigawsng

WAINRNSANATOISINULNaR s IvRasTLAaNes Ty Ussmmavsganismandungaie
2 avvlunisusenounu Ae nguuie California Assembly Bill No. 5 (AB5) wagnguue California
Proposition 22

(1) nuane California Assembly Bill No. 5

nNHNY ABS Lﬂuﬂgwmaﬁmwﬁuiﬂaﬁi“mqﬂszmﬁl,ﬁal,tﬁlﬁummw 3351 uagiiuiAy
11951 2750.3 veUTENIaNMUNEN)1Maes1u (Labour Code) wagliluanng 606.5 wagansn 621
SUm‘dizmaﬂgwmwizﬁumi’jwmuﬁLﬁmﬁ‘umﬁ’mmuazmﬁmaﬁmu (Unemployment Insurance
Code)”

[

TrusrasavesnguungatuilnsWuienuananinuelusensiigadaniuggning

Fululgymddglunsivuednivesgnirslumislasuanuduasesunguune lnenguunsaduiliia

Yurnannsuszananannstua@ Dynamex Operations W, Inc. v. Superior Court (2018)* Tunsiuua

waninaurin1siaatanIuegndne® definmluafisusuanaindeandesinussnuwnanasuaisaslu
LSHUMLAYYITUTNIUNTBUTINUDETE

il nagevevessfinnnuluafiimaesuiedn Jgmuesmisdaliussuunanosy
Huussrudassiudumsfausanuinszay (misclassification) finlugmaenuievludemeldi
wssuuwannlesuuansgadsdnsiiarsinungmneussny e nsUseduadisdusi msldsu
ApLYe NsUsEiY N1inseu uagdvslunsadae feladomaiilugnafenumdond-ludsem®
nguaBatuideldfvunvouunueenisdnsau (employ) linfsdu lasmuualauriaiuoy

6 = [~ vV 6 v 1 & a 7 o 1 ‘;Jd
UNanWDINNNALNANIULLTUYNINVDILNAANDIY L?‘L!LLG]LL‘W@G]‘WEJi:Uf\]SWQf\]‘ﬂﬂT}ﬂu%NWUL‘Iﬁa’]uuaﬂ’mz

? witezUszinaiuazlulszmaifivssvinsvuinlng winisdnwiigiunmsinugsnaunanresulaesglulszma

Juilfedndn esmnuszmaiuiivuimsmsiaumaluladunanvesudiuondeenannguidmvmeiiluieuilan
nelulseine.

>* Assemb. B. 5, 2019-2020 Leg., Reg. Sess. (Cal. 2019) (enacted) (codified at Cal. Lab. Code §§ 2750.3, 3351 and
Cal. Unemp. Ins. Code §§ 606.5, 621).

> Operations W., Inc. v. Superior Court. & Cal. 5th 903 (Cal. 2018).

> Harvard Law Review Editor, ‘Assemb. B. 5, 2019-2020 Leg., Reg. Sess. (Cal. 2019): California Adopts the ABC
Test to Distinguish Between Employees and Independent Contractors’ (2020) 7 Harvard Law Review 2435, 2435.
> Cal. Assemb. B. 5, § 1 (b) (c).
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[ v o ¢

Jugndnedasy dsanmaananyihliunannesuininanungvunglunisinaeadfiduiusdananilagnis

a 4

figadaniuggnIng’

Y

nsfgatanuganInnelanguineatuilisendy ABC test lagiiiouly 3 Usenns laun

(A) awinauiidaszainnsmvgudesRulynvesw e sludyawaglunauj idanu
o

a {

= a 58 v X 0o v & A Y] = =
AMULUUDIY Lﬂm“yﬂusﬂau@ﬁqﬂaqﬂﬁyaULu@\‘ill'm']ﬂﬂ']i'JUQQEJ@]']ﬂJQ']ﬁgﬁJﬁZLWW@QL@M'J'] uﬂﬂa%%maﬂqug

Y [

Jugninidedeusdiisiunslunsmuauisdudyudeyanadinaiavioli dmnuiedaiisiune
ArvautRuTyrmideynradinaudifgendesieiiuananinarndugninelilefSudnedasy
dugtuuurasmsmuautsutymiulivaiszddy Wesmndnuarnuiunniafinngdnuazues
msemuessduTy kAN

(B) auvitauuURnuueninileonnvaulunginaveddi1314 (outside the usual core)®

wnasiludetilunisfiansaninfanssuiiureanisldnszyhlutululuiieysslemigsiavesindimie
& = a DAY = Y@ o L =T =t a DR N

Juduniwesgsiesindwieli anduluieussleviviedudiuniavesgsiavesindne veude
ﬁmﬂﬂaﬁj\iﬂdﬁﬂﬂﬁiﬁuﬁwﬁais Tulszinulirnalua Dynamex Operations W., Inc. v. Superior Court
(2018) lveneanulagenafuuIsuisuiunstivessunuluintuiuiaglilaegneldany
Usgneunsuazyinuedrandudase uinsiauegneldveuungsiavesi1dne Ysenoudunisgin
i munIsnisuazdnmingaulunisiauliiugindeiidunissensuin auiaudjianuaela

VOULIATINIVDIHININ!

(Q) awiulsznave1®n §3na vsemsmiludaszludnvasiuieiuiuuiedne®

[ 77
= Y

inausiludeilgnasiuniiedesiuliliffusznougsiavanidesdaduiudaudygnitusanu nenegeu
wandulignireilaniugifunssnudassiiunisesuisityanadananysznouendn g3na viensmi
Judasvludnuazdudofuiuuedns ded msfinnsanasiludeddosnien msduduemuay
LUNSTe9D1 TN 5370 viFensdmiulildunisgnddudeanusmaasugialidosufiRviduty
uenanil ngraneenaazieiaaatindnllldianududassmnnisusznouendn g3t u13 ensin
YasuARaRInagnlavavsakanieentugIuzreulngsiaveindne Inglildlindng uwanslimiui
yaraUsEnouoIdn §3na vionsAdufansiuendiamnaingsiavead 3149 wwu nsflaniy

Uszneunisauazanuil wieniseentuasasululnlunnuvesysudng iusu®

*" Harvard Law Review Editor (n 53) 2436-2437.
*% Cal. Assemb. B. 5, § II.
> Operations W., Inc. v. Superior Court. 4 Cal. 5th 903 (Cal. 2018).

% Cal. Assemb. B. 5, § II.
*' Operations W., Inc. v. Superior Court. & Cal. 5th 903 (Cal. 2018).

* Cal. Assemb. B. 5, § II.
% Operations W., Inc. v. Superior Court. & Cal. 5th 903 (Cal. 2018).
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* Rebecca Lake, ‘California Assembly Bill 5 (AB5): What's in It and What It Means’ (Investopedia source 30 May
2023) <https://www.investopedia.com/california-assembly-bill-5-ab5-4773201> accessed 18 January 2024.

* ibid.

" ibid.

% Andrei Hagiu and Julian Wright, ‘What California’s New Gig Work Law Gets Wrong About Gig Work,” (Harvard
Business Review, 27 September 2019) <https://hbr.org/2019/09/what-californias-new-gig-work-law-gets-wrong-
about-gigs-work> accessed 18 January 2024.

% Jim Probasco, ‘California Proposition 22 (Prop 22): What it Means, How it Works’ (Investopedia, 14 March 2023)
<https://www.investopedia.com/california-proposition-22-prop-22-5085852> accessed 17 January 2023.
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unconstitutional/> accessed 17 January 2024.
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®! European Commission, ‘Commission proposals to improve the working conditions of people working
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<https://ec.europa.eu/commission/presscorner/detail/en/ip_21 6605> accessed on 17 January 2024.

® Proposal for a Directive 2021/0414/COD on improving working conditions in platform work (Platform Work
Directive), Article 4.

& platform Work Directive, Article 5.

* European Commission (n. 80).

% platform Work Directive, Article 12.



NIFIIAGUIe IR I9109 13 aUui 1/2567

A o

3ni3oewilefisne Platform Work Directive liaudndaiie nsfvusnliunanvesudes
Wuaulusdlalunislddaneiiu lnsunanvesuazdesdaliifidAasursusznouid vadunaln
mMeevesdanedfiufingnn ufiesmanidsimsuszsinanatoyavesyanailifstesiunisiin
yiieUszananatoyaludesensunimiuifnvesnwhe wiouiasdesdnliyaaaviminfinsaaouuas

nuUMUNSenaulavesdanasnu®

[ [ 1 3 P20 1Y ] . . | [
PNANBUTAINETULAI1 1aNN15U9319 Platform Work Directive Aaud199y
fiaudunalusesaniuzvaanisilugning lnefvuananinaeinisiiaadaniuganing §9asiiung
nsvsAuldRRduRusaudYI919Uss9U uananil 19 Platform Work Directive §3lanivuanting

'
a

dindalviiuunannesulunisandunisedialuseda waztigliniisauvesigiinivoyaiveusenaunis

v a

mAuAINIINUULWaRNBSY

nanlngagUiamInsAiATILsIuanie s liAnwTimuuandeiululduesnnudavey
Yosan Uz dshinganuzanuduasesmungrane Aunnnaiu lunsdvesaiguadviesie
Uspmmansgausniiuldneemaissnnvesifduiuslnifidanudaveulnsognsanarssswing
TRduiusmuFyy19 1T ULaEdy1919ves Tnsauriauuuwnanvesuazlasudnduisusens
waratarnisanunasedy Feenvarlaivindudyandusaa Lwiﬁmmgmﬁqaﬂdwmeuﬁaizﬁag
luil#suatains dnuazdindnduuandannsdvesannmglsuiinersudfadfduiusaungmune
Iﬁ@EJﬂWEJI(;]JﬁJQJJQJﬂ%JNLLSN’WLL@%E%IJQJJW%JNVT’WENLﬂ/i”lij’)lu Tnafmualiaurinuuunanosufi iy
wdninarinsvusaanuzgning aslianundugnirsiildsuavduaraiainisludnuasiieafiuiugniig
pudygduss TnessasdhuvimihiimiuAanssuuuunasviesulifinnulusdauasusadhosng
Hussau dsusngauansieit 3

M19199 3: WIBUWIBUKLININITANATIILSIULWARHBSHYRINaTTUAGHESIHY
UseimAan3gamsng uazannwglsy

Lm’mwmsﬁuﬂsamsamuuwamm%u

o NSNUA | RENNAIINTT nalnn1susu
nIfiAnwn o . UINTNT . )
anuz Wgadanue v . TAUANY | NalNN1IATIRERULNAANTY
YuA ,
AUATDY
uAsg QREGERN funauaieuly fuwsgiu | dnalnlunns 1aid]
wAAWaSdy | HRduNUS N15l8UNR Jugantz | USuszauniy
Useine Uszlani 3 | JeAudyn AUNG MUY IR
v o meldProp | musulagly n15Y91U
A93gaLENT .
22 WNaIANIN
annweglsy | wenew il uazAauL Tngmang Laid] finguanglignnasglunis
fivun N9n WY AIIvERULNARWDSY
Uaduiusly | lnediviue Tunsaidl

8 platform Work Directive, Article 6-10.



Nitipat NIDA Law Journal Vol. 13 No. 1/2024

MUIMNINITANATIU TN NAAND T

e nmsivue | wanNeinIg natnnsusu
nIAANY . U1NINT3 . .
aanuz ngadanue 5 gAuAN | nalnnsmsidauLWanasy
YU .
AUATDY
meladygn | Reulydndnd anuzidu
419U Anwazetsiloy aning
2 Usgnns agdl
< o
A0UzLUugNANg

6. TarauauuzTunIIANATAUIIULNAANDSY

maudlatlgmuesssruunanresuifesiabafoddnlsenisvileife masimunngunadi
Wlunguaneldamsnsgnudesuuuunmsvihauuuinaanasy nande n1siauluusunvedunannesy
msvzdosanudangu Tnsunannesuvimiiduifuanudesnislunisliuinsuagiuuing feae
wiuldannsdAnuiveswaigundnesidonelinguune ABS Feilidaduusareldnisieuuy
uwnasnefudanugiueaiumsdygniusany vliAesansenuihifialsyasdlagvinlinguyanadi
lLimsasfiaanuzidugninsasdosgnimusiiduiudisuiotugnine luvugforfunisdessuniily
nslransuazaiannsludnvarfui srfuiudyanirussonwilfunanosuinsydfindu udnisdn
Ui muadRduiusainasgumningmnesussunniulufagiliAndesindunsdunseaussanu
ilesnmsvhaudeseianaiuasussnuvesauwihauite luwanlesuldnadlsgsgaannsian®
Fansnisglifidunslunadiluansaounazitrdadoyauuunaniesuyilvsgliausaivuainnsns
Miufanssuvuwnanasule

1%
s a VY oa o [J

TumsnauenseuluImINsAuAssUsINULNaswesuifidsuazendonseunsihauidy
sssuandunseundnnisvesniaueuuzlingvang ieufudfduiusvesaurhamuuunanesululd
auna buLdraIANUANTUSTEILATEn I Nan s UKAT ALY TneBg TN NNTTANATEIALYINNIY
funsinfiugsivesunanrlefilneiiseasBondl

1) n3fmuansouLIMaiesusesdduiusvosussnuunanrlosufiunndnenn daduius
audaId s uLasdyad19vves Inedruaddduiusuuieulure snsfidiunatidu g
muAuvosuasHesufuauiey Reulslunsazgninliiduauvhanuuuunasslesuiildsuanuduases
duddduiuduszsiand 318un (1) unaprlesudsrunammunszduainouunugsgalunisviiany
(2) uwaprlosud s1unarmuaLuUURIABIRUATUAINNY N8 wazANYTENGAYEIALIIILY
(3) unanlasuaIN130AIUNITNUTDIAUYINIIURIUSEULBEnVsaling (4) aunsadnindaselunis
daduleviay uay (5) unannosuannsafvuamuaumsiunuiuyanad 3 wieadgiugnaives
auvhan lunsduwanrledulafifeulvoghadon 2 Ussnadidagdesufifnungmnengldanduiug

UseLnni 3

¥ aans Qus (1890550 13) 105.



NIFIIAGUIe IR I9109 13 aUui 1/2567

2) mafmuaieulufunnuduasesisdyan Tnsunaniofuazdeadameioulvvedya
foauuneud vy wardeainiswiiniswdsuwlasdedmusludygiarmiieliaura
ansansualasunlasiiindy suslunsdlfiaziinisadinuviesnidndyayrazsosnanavgua
w¥ourudaliinszurunisgnssainaiilusila saudansasaaoumssniunsildifusssuvielden
UsshvRvewanasny

3) nstusldaurhauuusnanesuneldaduiusussand 3 sxdosdatannistuslu

. ° av 1 a o a 1w ~ o a va v 1% =
LSENL’Jmmw}N”mVIhJLﬂu 12 Glj'ﬂllﬂﬁﬂm@ﬂu AsHUse Uﬂﬂiummgﬂa‘U@\ﬁuwm@ﬂﬂﬂﬂi@ﬂNqQUOﬂ

I
Y U

] A a ° o 5 1w v 9 va a vaada 1
Naﬂi%V]'Um@'stUﬂ']WVlLﬂﬂﬂ']ﬂﬂqﬁ/]']ﬂr]u ﬂ’]ﬁﬂi%ﬂ‘UT]EJ‘l@suumr]ma?u LLaSﬂqicﬂﬂI‘VmLLUUUQU@W@IUﬂqi‘lN

A

WenUsedth nsanauana msldansianfiniazinosnukeaneseduarU)URnu uagn1snindu
13RINYVNILATIATHALANUURDASY

4) nsimualiauruULLNaaHes s ad LY siLe A eV TiLa s S eAna
Swwduduunannesy lnadiunudsnaiazdeslisuanuduasesillignidndygymieuiasansly
M3vusERIeI S uduny uasunanwesuazd e sfaunuYeunanlo Lt a1
LATATINAU

5) msimualilungmneidieligiuaiumiisnuvesizlunmsditiedeyaiieatunisinauuu
wWaaWasy 919 UIUAUYINIIU Tonuakazidaulun1sYUY wazdanasiunsauniAasuelulsaq
AINAN

6) nsimuasululunisuszananateyavuunanveduazdeiiniulusdalagninifes
nsUszananatayalusesdmuanavsainediuyarauiiliinetvesiunisinau

7) msfmuadeululdaseaselviuauyiiey a9 nsimualifes@ogunsalnieLAIaawuy

I3 = = I foqgva w Y o A s A o 1%

Yosnannesy ienmeuluvardviliiAssunuivawitnulunsivdsuunannesunsanisviauli
yAnail 3

TunrsihnseukuImamsAuaseawssuwnanesuludyafdunguuned {deudanuiui
msazvilaenmsasndungunefievlaodunguuneemeifnuaumenIsAuAsoussuUsznang
THaNA19NLTNIUMITY 199 NaN Yz I lRFURLSNNAANIZA?

o lsAd Taiaueanuzlunisfnudifuiissdruniwosnsduasesauinuuuinannesuly
yuivhauwiy Jymvesmsduasssssuluniwsy duiusiuuszuiertumsdnaianniswse
AuAuATemednulaesy Beliliegneliveulunvainisfinyaseil®

7. unasy

n1sUsznaugsnaunannesulatiiugusstauainuyinnieuessglun1sA uAToLINIUUY

v ¢

WaANesH FallanwazuANA99INNISANATOIHRFUNUSI A YW IUMT RIS LAY

8 |99 108.



Nitipat NIDA Law Journal Vol. 13 No. 1/2024

Y¥nunneu wafinanndensvinliiAsdesinwesszuungmnedlidenndosiud nunrueauTunyeens
vhauiuasunlasly Ussnoudumsiisnnamaassgiavesunanesuiimiloninldvinliusanuly
aunsaseruiuBnEnarasnanosy uavanunsaldasglunisviuegawiase Usenauiuaniunisal
vosmslaifingrnginduasesussauunanledy vilvauwhauuuwwanesufinunmdindinnduas
Lilasumnudusssulunsvianu

og9lsiin msutlvanndamdananiduddifuamedidaauiimsesdoniedisls sy
mMsdnanuliusinuwnanrlosuaiioutuussnumudygdussnuionnasidymisosenumnean
fludnvagnisuszneugsiaunanesy uinshimuuawnniensduasesussuwnaslasufaznaadu
Sutuuazdwteanimnisvheuilidusssy

nsudlvanmigdananluiiaatu Spdeaduunsnuesddduiusiieannousiuianis
\swsiavesunanneuifindenuivuneldunanesy Tnedmuadaduiususeiavlmifuenoen
21NN153 19U TULAENT19vee il o muakuInslunsAuATasAwIUUNIRTg U Ui UL
uesgrumaihauiidusssy lnsdundmuanseuiesdineuiny nainsviau deanasazdynn
nsddunuddusssn mafmunadainig uaznisidndsdeyavesigii ensrvaeunazinniy
mssuiusuvesunanrledy Tnefingmneamedsduldiudnduius



Msarangvanediand 4a1T7 13 avuil 1/2567

The Problem on Law Regarding the Protection of the Right to Health
of Older People in the Situation of the Coronavirus 2019 Pandemic

in Thailand”

Nandaporn Pattharawipaporn**

Graduate School of Law, National Institute of Development Administration

Received 21 March 2024; Revised 20 June 2024; Accepted 24 June 2024

Abstract

This article aims to study the problems regarding the right to health of older people that
is lacking protection and promotion properly in the situation of the Coronavirus 2019 pandemic
in Thailand. Because of the problems regarding law enforcement improperly for problem solving
in public health, discrimination, inaccessibility to state aid and the strict and incompatible with
the principle of proportionality measures, that is the measure for older people and care home
closing measure. From the study, there were proposals to deal with various problems including
1) Proposed repeal the Emergency Decree on Public Administration in Emergency Situations B.E.
2548 (2005) enforcement. And enforce the Communicable Disease Act B.E. 2558 (2015) mainly in

the situation of the Coronavirus 2019 pandemic. By the way, the Communicable Disease Act shall
be amended to be compatible with the protection and controlling the pandemic as the severity
of the situation of the Coronavirus 2019. 2) Proposed that, the law regarding the protection and
the promotion of the right to health of older people should be enforced seriously to facilitate
older people to be able to access to medical measures thoroughly and properly. And 3) Proposed
repeal lockdown and care home closing measures. But the government should make the public
health guidance for older people and care homes by determining the care homes to follow the

guidance about measures in care home strictly.

Keywords: the right to health, older people, the situation of the Coronavirus 2019 pandemic
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1. Introduction

The Coronavirus pandemic had negatively affected countries all over the world and led
to a loss of human life, especially older people, who had more at risk of infection and weak
immune system. More than 95% of dead people were older than 60 years old.! So older people
were vulnerable and needed to be protected and supported especially in this situation.
However, there were some strict measures that affected the right to health of older people

and caused problems as follows.

Firstly, the problems regarding law enforcement improperly in the Coronavirus pandemic.
The government enforced the Emergency Decree on Public Administration in Emergency
Situations mainly although it was not suitable for problem solving in public health. In addition,
the law regarding the protection and the promotion of the right to health of older people was

not enforced seriously in this situation.

Secondly, the problems regarding inaccessibility to medical services. Because many older
people were unfamiliar with technology and internet, and some older people did not have smart
phone to register, then they had to go to the application places. But those kinds of places were
crowded and inappropriate for their health.? About vaccination, in Thailand there were older
people about 12.5 million. But there were only 11.2% of them that got first dose of vaccine and
0.75% that got the second dose of vaccine.” Some infection testing services also did not serve

older people.” And hospitals were insufficient for treatment.

' The WHO Regional Office for Europe, ‘Supporting older people during the COVID-19 pandemic is everyone’s
business’ (WHO, 3 April 2020) <https://www.euro.who.int/ en/health-topics/health-emergencies/coronavirus-
covid-19/news/news/2020/4/supporting-older-people-during-the-covid-19pandemic-is-everyones-
business#:~:text=0ver%2095% 25%200f%20these, other%20chronic% 20underlying%20conditions.> accessed
1 February 2021.

? Thairath, ‘People without smartphone went to register “Rao Chana” and waited since dawn, the waiting line
was long about kilometer’ (Thairath, 15 February 2021) <https://www.thairath.co.th/news/local/2032725>
accessed 14 July 2021.

® BBC, ‘Covid- 19: Vaccine that Thailand has and offer to change strategy to focus on vaccinating older people
and people with 7 risk disease’ (BBC, 3 July 2021) <https://www.bbc.com/thai/thailand-57704369> accessed
14 July 2021.

“ PPTV, ‘Covid testing sites and government hospitals did not test for people who were over 60 years old’
PPTV, 10 July 2021)
<https://www.pptvhd36.com/news/%E0%B8%AA%E0%B8%B8%E0%B8%82%E0%B8%A0%E0%B8%B2%E0%BS
%9E/151369> accessed 14 July 2021.
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Then there were many older people who could not access medical service timely and died. In
the third wave of epidemic, most of the fatalities were older people. There were 1,322 older
people died in that time.”

Lastly, the problems regarding lock down measure and care home closing measure.
People who were 70 years old or older had to stay at home to prevent infection.® And the care
home was defined as the place at risk of epidemic and needed to be closed.” It made some older
people who usually received the medical treatment at care home had to g¢o to hospital instead,
even though they needed to be taken care from experienced care givers who have specialized
skills and trained by care home.? So, such measures affected to their freedom of movement and
right to health.

By the way, the human rights committee asked states for properly exercising state power
and enforcing measures to solve problems in this pandemic by both overcoming the crisis and
respecting for human rights.” And government need to be under the principle of the international
law that is International Covenant on Civil and Political Rights (ICCPR) and Emergency Measures
and Covid-19 Guidance. This article investigates that Thai law enforcement and measures
regarding the right to health of older people in this situation if they are suitable and respect the
human right. To answer this question, this article employs a comparative legal analysis, examining
the legal frameworks of United Kingdom and Singapore. This methodology allows for a deeper
understanding of how different legal system navigate right to health for older people during a

pandemic in Thailand

® BBC, ‘Covid-19: Bangkok was prepared for quarantine in the community after lack of hospital beds, CCSA
reported there were 5 people died at home’ (BBC,14 July 2021) <https://www.bbc.com/thai/thailand-
57693462> accessed 14 July 2021.

¢ Regulation Issued Under Section 9 of The Emergency Decree on Public Administration in Emergency Situations,
B.E. 2548 (2005) (No. 1), Section 8

" Regulation Issued Under Section 9 of The Emergency Decree on Public Administration in Emergency Situations,
B.E. 2548 (2005) (No. 5), Section 6

¢ Post Today, ‘The prime minister was asked to review care home closure’ (Post Today, 4 May 2020)
<https://www.posttoday.com/social/general/622541> accessed 5 March 2021.

’ The Office of the High Commissioner for Human Rights, ‘COVID-19 and Human Rights Treaty Bodies’ (United
Nations) <https://www.ohchr.org/EN/HRBodies/Pages/COVID-19-and-TreatyBodies.aspx> accessed 18 January
2021.
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2. Concept about the protection of the right to health of older people in the situation of

the Coronavirus pandemic

To analyze the issue of the right to health of older people in the situation of the

Coronavirus 2019 pandemic, it is necessary to study these following concepts:

2.1 Concept about the right to health

The right to health means rights to the highest standard of physical and mental health,*
whether it is rights to access standard health service, rights to prevention treatment and
controlling of disease, rights to public health facilities, including all factors that can make people
healthy. All factors must be appropriate and timely." The right to health is a type of human right
because it is an indispensable fundamental right. All humans deserve the best standard of health
as much as possible to facilitate life in society with quality and dignity.”” There must be no
discrimination and the right to health must be protected and promoted by the state which the

right to health of older people need to be protected and promoted especially in the pandemic.

2.2 Concept about the state power in situation of public emergency

The situation of public emergency means the situation that affects or may affect to
public order or endangers the security of state or may cause the country or any part of the

country to be in a critical situation or relates to terrorism or war."

Emergency power means the special power of the executive branch that is exercised in
the situation of public emergency to deal with threats which happen suddenly with serious impact
on society and people, cause obstacles in the administration of the country and the normal

power were not enough to maintain order and security effectively.'

In the situation of the Coronavirus pandemic, which was the situation of public
emergency, the state had special power to manage crises to get back to normal situation as soon

as possible by enforcing strict legal measures. It had the legitimate power to restrict some rights

' World Health Organization ‘Constitution of World Health Organization’ (WHO)
<https://apps.who.int/gb/bd/PDF/bd47/EN/constitution-en.pdf> accessed 21 May 2021.

" Office of the United Nations High Commissioner for Human Rights, ‘OHCHR and the right to health’ (United
Nations) <https://www.ohchr.org/EN/Issues/ESCR/Pages/ Health.aspx> accessed 20 May 2021.

12 Committee on Economic, Social and Cultural Rights, ‘General comment No. 14 on the highest attainable
standard of health’ (United Nations) <https://undocs.org/E/C.12/ 2000/4> accessed 20 May 2021.

" Emergency Decree on Public Administration in Emergency Situations, B.E. 2548 (2005), Section 4
" John Salmond, Jurisprudence (7th edn, Sweet & Maxwell 1924) 144.


https://undocs.org/E/C.12/2000/4
https://undocs.org/E/C.12/2000/4
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and freedom of citizens, including limiting the right to health of older people that in normal

situation cannot be done.

2.3 Concept about Derogation of Human Rights in the situation of public emergency

The exercise of state power in situation of public emergency is acceptable even in
international law. Because in the unusual situation states need greater power to eliminate serious
crises that threat the existence of states and to fulfill obligations as soon as possible. However,
there are principles about derogation of human rights as a framework for the exercise of state
power in situation of public emergency. States can exercise special power as necessary to the

seriousness of the situation. Such principles are in ICCPR and in other principles as following:

2.3.1 Derogation of Human Rights in ICCPR

ICCPR is UN human rights treaties that state parties are obligated to respect and
protect human rights according to UN charter to make citizen have civil and political rights in
economy, society and culture equally.”” Thailand as a party by accession is bound to comply

with such obligation.

The principle of derogation on human rights in Article 4 in ICCPR allows states to
exempt some rights and freedom of citizen in situation of public emergency. But it must be public
emergency that threatens the survival of the state, and the state of emergency has been declared
officially. States can enforce legal measures that derogate on human rights as necessary
depending on the seriousness of the situation, but such measures must not conflict with other
obligations under international law, not be discrimination, and notify other state parties about
the provisions which are avoided and the reason for avoiding immediately.'® However, there are

Non-derogable rights even in situation of public emergency.

For example, the right to life, the right to not be torture or treated or punished in a way that that
is cruel, inhuman or degrading, the right not to be held in slavery, freedom of opinion and

expression, etc.!’

Therefore, in the Coronavirus pandemic the state can exempt some rights and

freedom, including the right to health of older people. As it is not a type of non-derogable rights.

' Office of the United Nations High Commissioner for Human Rights, ‘International Covenant on Civil and
Political Rights’ (United Nations) <https://www.ohchr.org/en/ professionalinterest/pages/ccpr.aspx> accessed
10 June 2021.

' International Covenant on Civil and Political Rights, Article 4

ibid.
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Anyway, the derogation must not conflict with other obligations under international law, not

discrimination, and notify other state parties.

2.3.2 Emergency Measures and Covid-19: Guidance

Emergency Measures and Covid-19: Guidance which was issued by Office of the
United Nations High Commissioner for Human Rights (OHCHR) was about the exercise of state
power in Coronavirus pandemic. States could exercise the emergency measures, but they must
be under international law especially to ICCPR, time-bound with an end term and on a temporary

basis."®

Emergency measures must be legality and restrictions must be imposed by
national law. Such measures must not be arbitrary or unreasonable, they must be clear and
common people can understand. They also must be used as necessary for the prevention and
remedy the situation under the principle of necessity. They must be appropriate and responsive
to urgent social needs. They must be proportional to the severity that occur by the method with
the least serios consequences while still achieving objectives. Besides, it must be non-
discrimination and there is no restriction that is contrary to international human rights law. All
restrictions should be strictly interpreted, and such measures must be reviewed by the legislature

and the judiciary.”

As a result, although states could adopt emergency measures that affected the
right to health of older people, such measures must be based on the principle of necessity and
proportional, non-discrimination, time-bound, temporary, legality and comply with the principles

of international law relating to the derogation of human rights in situation of public emergency.

3. Analysis of problems regarding law enforcement in the situation of the Coronavirus

Pandemic

In Thailand the state exercised law and measures in the situation of the Coronavirus
pandemic to control the epidemic and solve the crisis. This article compares law and measure
enforcement in Thailand with Singapore and United Kingdom because United Kingdom has the
population and measures quite similar to Thailand. While Singapore had been lauded as highly

effective in its management of COVID-19, with a very low number of deaths from the virus. By the

'® Office of the United Nations High Commissioner for Human Rights, ‘Emergency Measures and Covid-19:
Guidance’ (United Nations) <https://www.ohchr.org/Documents/Events/EmergencyMeasures_Covid19.pdf>
accessed 12 June 2021.

¥ ibid.
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way, there are issues to be analyzed related to law enforcement in Thailand that are inappropriate

and inconsistent with the situation.

3.1 Analysis of the propriety of Emergency Decree on Public Administration in

Emergency Situations enforcement

According to a study of the right to health of older people in Thai law in this pandemic,
it was found that there were 2 important law enforcement: defining that Coronavirus disease is a
dangerous communicable disease according to the Communicable Disease Act B.E. 2558 and
exercising power of the prime minister according to the Emergency Decree on Public
Administration in Emergency Situations B.E. 2548 to declare a nation-wide state of emergency and

enforce many strict measures.

While in Singapore, the main role lied with the Minister of Health which exercised the
power from the Infectious Diseases Act 1976 to issue regulations and epidemic prevention
measures,® and afterwards, COVID-19 (Temporary Measures) Act 2020 was legislated to adopt
many strict measures and regulations about lockdown, movement, communication, traveling,

group activities, and keeping a distance.”

In the UK, the Public Health (Control of Disease) Act 1984 was mainly enforced to adopt
many measures to control the epidemic, and afterwards, the Coronavirus Act 2020 was legislated
to solve problems about the epidemic, such as closure orders and cancellation of some events.?
The government exercised power from the Public Health (Control of Disease) Act to legislate the

Lockdown Laws to enforce the epidemic prevention regulations.?

According to a study of the law enforcement of Singapore and UK, it was found that
both of them mainly enforced law about the infectious diseases to control the epidemic and
enforced the measures which were suitable for the Coronavirus pandemic. While the Emergency
Decree on Public Administration in Emergency Situations was enforced mainly in Thailand not the
Communicable Disease Act to solve problems of public health. These laws are very different from

each other.

% Section 73 of Infectious Diseases Act
' COVID-19 (Temporary Measures) Act 2020
2 Coronavirus Act 2020

# UK Parliament, House of Commons Library, Coronavirus: Lockdown laws.
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The Communicable Disease Act’s objectives are to control, prevent, and treatment the
infectious diseases. It focused on solving public health problems by appropriate agency which is

the National Communicable Disease Committee that the public health minister is the chairman.?

The Emergency Decree on Public Administration in Emergency Situations’ objective is to
control and solve problems in situation of public emergency with urgent and unavoidable needs,
affects the security of the state that needs to be stopped as soon as possible, and the normal
administration cannot solve such problems to quickly return to normal situation. So, the measures
for situation of public emergency must be defined in this decree. The special power is given to
the executive branch that the prime minister, with the approval of the minister, has power to
declare the state of emergency to enforce throughout the kingdom of certain localities. ?
Emergency declarations remain in force for a maximum of three months which it can be extended
for a maximum of three months each time. If the situation of public emergency ends, the prime

minister has to announce the cancellation.?

By the way, the state of emergency had been declared since March 2020 and extended
until 30 September 2022 in Thailand. The term had been too long. The state could solve such

problems by enforcement the Communicable Disease Act that is the most appropriate law to be

used in the pandemic not the Emergency Decree on Public Administration.

On the issue of exercising power of the state to adopt some strict measure, the
Communicable Disease Act provides certain state power as well the Emergency Decree on Public
Administration in Emergency Situations, such as detention, quarantine, searching houses,
prohibition of entering the specified place, prohibition of traveling by the specified routes or

vehicles, etc.

Therefore, the state could enforce the Communicable Disease Act to adopt suitable

measures without enforcing the Emergency Decree on Public Administration in Emergency
Situations and this Act was more suitable for public health problem solving. Because the
enforcement the Emergency Decree on Public Administration in Emergency Situations was very
strict and affect to the rights and freedom of people, including the right to health of older people.

Anyway, the Communicable Disease Act should be amended to be suitable for managing and

controlling the pandemic that was the emerging infectious diseases and different from other

infectious disease that we had ever known in the past.

% Communicable Disease Act, B.E. 2558 (2015), Section 11
* Emergency Decree on Public Administration in Emergency Situations, B.E. 2548 (2005), Section 5
26 o .

ibid.
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3.2 Analysis of the propriety of law enforcement in Coronavirus pandemic

According to a study of Thai law, there were laws about the protection and promotion

the right to health of older people, but lack of serious enforcement.

In the Constitution, the state must ensure that older people can access public health
services, including the prevention and elimination of dangerous communication diseases from the
state free of charge.”” And the state must prevent an unfair discrimination against older people
due to the different age.”® In fact, the problem is that some older people suffered from being

denied medical services due to age and health factors which was an unfair discrimination.

In the Act on the elderly B.E. 2546 (2003), the state must ensure that older people are
protected, promoted and supported in terms of medical and public health services by providing
convenience and speed for them specially.” But in the pandemic, older people who needed
special facilitation for accessing medical services were not provided the convenience and speed

as the law.

In the National Health Security Act B.E. 2545 (2002), older people have the rights to
access standard and effective public health services like other people.® The state must ensure
that they can exercise their rights and equitably access such services like other people without
discrimination. But in the pandemic many older people were not the first group to get vaccine

quickly by prioritizing vaccination could not access medical service timely and died.

Therefore, if such laws were enforced seriously, the right to health of older people would

be protected and promoted appropriately in this pandemic.

4. Analysis of the propriety of measures in Coronavirus pandemic

In Coronavirus pandemic, the state exercised power to adopt some measures, such as
lockdown, care home closing and medical services. From a study, measures in Thailand,

Singapore and the United Kingdom are compared as follows:

4.1 Comparative Analysis of lockdown measure enforcement

According to a study, in Thailand there was measure for older people who were 70 years

old or older to stay at home and avoid leaving their homes. People who were 60-69 years old

I Constitution of the Kingdom of Thailand, B.E. 2560 (2017), Section 47
8 Constitution of the Kingdom of Thailand, B.E. 2560 (2017), Section 27
# Act on the elderly B.E. 2546 (2003), Section 11

** National Health Security Act B.E. 2545 (2002), Section 5
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also had to do if they had congenital disease.’* Although older people with necessity could leave
their homes, such measure affected their freedom of movement and right to health. However,
there were no penalties for violators. In practice, older people did not follow such measure

because there were no penalties, and they have necessity to leave homes.

In Singapore, lockdown measure was enforced strictly and there were penalties for
violators that was called “Circuit Break Measures.” All people could not leave home

unnecessarily.?* All activities that focused on older people had been suspended.®

If anyone needed to leave home to visit older people who were family member, they

could do it by following precautions and safety measures.**

However, Singapore government considered about the right to health of older people
by facilitating and assisting them who had to stay at home, for example: proactive testing and
vaccination at home, home visiting, hotline service for older people and supporting the delivery

of food and daily essentials, etc.”

In the UK, Lockdown law was enforced by announcement a nationwide lockdown® and
ordered people to stay at home. People could leave their homes only in case of necessity.>’
Regarding older people, the UK government suggested that older people who were 70 years old
or older had to isolate in their homes and strictly follow the social distancing measures. But there
were state aid measures for older people who could not leave their homes, they could receive
the compensation if they were sick whether there were symptoms of Coronavirus disease or not.
Moreover, there were the Test and Trace Support Payment (£500) for older people who had to

self-isolate and had tested positive for Coronavirus disease.

*! Regulation Issued Under Section 9 of The Emergency Decree on Public Administration in Emergency Situations,
B.E. 2548 (2005) (No. 1), Section 8

*? Regulation 4 of COVID-19 (Temporary Measures) (Control Order) Regulations 2020

** Government of Singapore, ‘Taking care of our seniors amidst COVID-19’ (Government of Singapore, 21 March
2021) <https://www.gov.sg/article/taking-care-of-our-seniors-amidst-covid-19> accessed 20 August 2021.

** Government of Singapore, ‘What you can and cannot do during the circuit breaker period’ (Government of
Singapore, 11 April 2020) < https://www.gov.sg/article/what-you-can-and-cannot-do-during-the-circuit-breaker-
period#:~:text=A%3A%20You%20may%20still%20exercise,be%200bserved%20at%20all%20times.

> accessed 20 August 2021.

* The Asian Working Group for Sarcopenia, ‘COVID-19 and Older People in Asia: AWGS Calls to Actions’ (AWGS)
< https://www.ttsh.com.sg/Patients-and-Visitors/Medical-Services/Institute%200f%20> accessed 20 August
2021.

%% UK Parliament, Coronavirus: Lockdown laws.

*" UK Parliament, Coronavirus: A History of English Lockdown Laws.


https://www.gov.sg/article/taking-care-of-our-seniors-amidst-covid-19
https://www.gov.sg/article/what-you-can-and-cannot-do-during-the-circuit-breaker-period#:~:text=A%3A%20You%20may%20still%20exercise,be%20observed%20at%20all%20times
https://www.gov.sg/article/what-you-can-and-cannot-do-during-the-circuit-breaker-period#:~:text=A%3A%20You%20may%20still%20exercise,be%20observed%20at%20all%20times
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4.2 Comparative Analysis of care home measure enforcement

In Thailand, the government enforced the care home closing measure.” Such measure
could be changed due to the seriousness of situation. For example: in the No.7, only the care

homes that accepted older people to stay overnight regularly could be opened,”

in No.10, allowing care homes to open for daily service and traveling to or from care
homes was an exception to the measure for older people.”’ And there were penalties for those
who violated such measures.*! Moreover, there were problems about lack of access to vaccine

for older people in care home.*

In Singapore, care home closing measure were enforced strictly to prevent and control
of epidemic, such as care home closing measure, providing personal protective equipment for
care home staff, social distancing measure in care home by separating space in care home and
suspension of visiting older people.”> Moreover, the government attached great importance to
testing and vaccination by regular testing staff and vaccinating older people in care home,

including all staff in care home.**

*® Regulation Issued Under Section 9 of The Emergency Decree on Public Administration in Emergency Situations,
B.E. 2548 (2005) (No. 5), Section 2 (6)

%’ Regulation Issued Under Section 9 of The Emergency Decree on Public Administration in Emergency Situations,
B.E. 2548 (2005) (No. 7), Section 3

“ Regulation Issued Under Section 9 of The Emergency Decree on Public Administration in Emergency Situations,
B.E. 2548 (2005) (No. 10), Section 3

o Regulation Issued Under Section 9 of The Emergency Decree on Public Administration in Emergency Situations,
B.E. 2548 (2005) (No. 1), Section 15

a2 PPTV, ‘Care homes could not access Covid-19 vaccine’ (PPTV, 18 May 2021)
<https://www.pptvhd36.com/news/%E0%B8%AAYE0%B8%BE%E0%B8%82%E0%B8%A0%E0%B8%B2%E0%BS
%9E/147676> accessed 14 July 2021.

* The Asian Working Group for Sarcopenia, ‘COVID-19 and Older People in Asia: AWGS Calls to Actions’ (n 57).
“ Government of Singapore, ‘Vaccinate or Regular Test Regime for selected sectors’ (Government of Singapore,
6 August 2021) < https://www.gov.sg/article/vaccinate-or-regular-test-regime-for-selected-sectors> accessed 20
August 2021.
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In the UK, there was guideline for care home in the situation of Coronavirus pandemic®
and care home measures was enforced by not allowing outsiders to visit."® The Lockdown law

stipulated that visiting care home was not the necessity to leave homes.*’

The government also attached great importance to vaccination for older people in care

home and staff as a priority group.®

4.3 Comparative Analysis of medical measures enforcement

In Thailand, medical measures were enforced by focusing on vaccinating. Vaccination
was divided in to 3 phases and older people group were classified as the second phase from 7
June to 31 July 2021.% But that strategy of vaccination was changed later. Older people faced
problems about difficult vaccine registration and obstacles in leaving homes to the vaccination
site. As a result, few older people could get vaccinated, and many older people died in the third
wave of the pandemic. So, the Ministry of Public Health changed the vaccination plan in July and
focused on vaccinating older people.”® In addition, during the first two months there were

problems about inequality in the allocation and distribution of vaccine, there were less vaccine

* UK Government, ‘Guidance Admission and care of residents in a care home during COVID-19’ (UK Government)
< https://www.gov.uk/government/publications/coronavirus-covid-19-admission-and-care-of-people-in-care-
homes/coronavirus-covid-19-admission-and-care-of-people-in-care-homes> accessed 31 August 2021.

“ BBC News, ‘Covid: What happened to care homes early in the pandemic?’ (BBC News, 28 May 2021)
<https://www.bbc.com/news/52674073> accessed 31 August 2021.

“ibid.

* UK Government, ‘The roles of the MHRA and JCVI in COVID-19 vaccines’ (UK Government, 2 December
2020) <https://ukhsa.blog.gov.uk/2020/12/02/the-roles-of-the-mhra-and-jcvi-in-covid-19-vaccines/> accessed 5
September 2021.

* Post Today, ‘Vaccine Registration for older people and people with congenital diseases started 1 May’ (Post
Today, 28 April 2021) <https://www.posttoday.com/social/general/651558> accessed 14 July 2021.

*® BBC NEWS, ‘Covid-19: changed strategy and plan administration mistake’ (BBC NEWS, 21 July 2021)
<https://www.bbc.com/thai/thailand-57915276> accessed 15 September 2021.
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in the provincials®! and without facilities for older people as much as in Bangkok, such as walk-in

vaccination site,* the registration for vaccine at home,” etc.

In Singapore, medical measures were enforced thoroughly and quickly by prioritizing
vaccination for older people, people who lived in care homes and immunocompromised host as
the first group.” In February 2021, people who were 70 years old and over were sent invitation
letter to apply for vaccination at a clinic or vaccination center near their homes and then people
who were 60-69 years old were sent.” In June, older people could get vaccinated at the

vaccination center without registration and they could get vaccine at home.”

In the UK, medical measures were enforced thoroughly and quickly too. The Joint
Committee on Vaccination and Immunization (JCVI) had been established to ensure that people
could get vaccinated as soon as possible.”” Older people and care home staff got vaccinated

first.” The UK vaccine strategy was very successful because vaccine were provided quickly and

*! Prachachat, ‘Ministry of Public Health reported that in August there will be 10 million doses of vaccine for
the provincials’ (Prachachat, 2 August 2021) <https://www.prachachat.net/marketing/news-729292> accessed
15 September 2021.

> Manager Online, ‘Department of Medical Services allowed people who were 75 years old or over to get
vaccine without registration at Bang Sue Station, start 30 June’ (Manager Online, 29 June 2021)
<https://mgronline.com/infographic/detail/9640000063065> accessed 15 September 2021.

** Prachachat, ‘vaccine at home registration for bedridden patient-older people in Bangkok’ (Prachachat, 19
August 2021) <https://www.prachachat.net/general/news-742840> accessed 15 September 2021.

> Ministry of Health Singapore, ‘COVID-19 vaccination’ (Ministry of Health Singapore)
<https://www.moh.gov.sg/covid-19/vaccination> accessed 22 August 2021.

> Ministry of Health Singapore, ‘Start of COVID-19 vaccination for seniors’ (Ministry of Health Singapore)
<https://www.moh.gov.sg/news-highlights/details/start-of-covid-19-vaccination-for-seniors> accessed 22 August
2021.

*® The Straits Time, ‘Walk-in Covid-19 vaccinations start for seniors aged 60 and above’ (The Straits Time, 1 June
2021) <https://www.straitstimes.com/singapore/health/walk-in-covid-19-vaccinations-start-for-seniors-aged-60-
and-above> accessed 22 August 2021.

*" UK Government, ‘Joint Committee on Vaccination and Immunisation: advice on priority groups for COVID-19
vaccination’ (UK Government, 6 January 2021) <https://www.gov.uk/government/publications/priority-groups-
for-coronavirus-covid-19-vaccination-advice-from-the-jcvi-30-december-2020/joint-committee-on-vaccination-
and-immunisation-advice-on-priority-groups-for-covid-19-vaccination-30-december-2020> accessed 5
September 2021.

*% UK Government, ‘The roles of the MHRA and JCVI in COVID-19 vaccines’ (n 48).
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sufficiently. There were more than 2,000 vaccination center in the UK.*” And older people could

request for vaccine at home.®

4.4 Conclusion

From a study by comparing with UK and Singapore, the UK lockdown measures were soft
law like measure for older people in Thailand because they were liked guideline without coercion
and penalties. While lockdown measure in Singapore was enforced strictly and there were
penalties for violators. However, the government of Singapore and the UK adopted many
measures to help older people who isolated at home and such measures were adequate and
suitable for subsistence of older people although they could not work or leave their homes.
While the lockdown measure was enforced in Thailand without any measures that could facilitate

them adequately.

About care home closing measure, it was enforced strictly with penalties in Thailand and
Singapore. But the government of Singapore and the UK attached great importance to vaccination
for older people and staff in care home. While such measures were enforced strictly without

vaccination services in Thailand.

About medical measures, especially to vaccination, it was enforced thoroughly and
quickly in the UK and Singapore. But in Thailand there were much vaccine and facilities only in
Bangkok, and older people were not the first group to get vaccine quickly by prioritizing

vaccination as in the UK and Singapore.

5. Suggestion

According to a study to find measures about the right to health of older people which
are suitable for public health emergency situation management and comply with the principles

of human rights, there were suggestions as follows:

5.1 Suggestion about the Communicable Disease Act enforcement

Due to the impropriety of the Emergency Decree on Public Administration in Emergency

Situations enforcement. So, it should be cancelled, and the government should enforce the

*® Wiroj Lertchittham, ‘The UK situation after loosening the lockdown, but the amount of infection was
decreased and tens of deaths. How to do it?” (The Standard, 2 August 2021) <https://thestandard.co/key-
messages-uk-after-full-lockdown/> accessed 5 September 2021.

8 UK Government, Adult Social Care Coved-19 Vaccine QRA’ (UK Government)
<file:///C:/Users/User/Downloads/Adult%20social%20care%20COVID%2019%20vaccine%20Q%20and%20A.pdf
> accessed 5 September 2021.
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Communicable Disease Act mainly in the situation of the Coronavirus 2019 pandemic. But the

Communicable Disease Act should be amended to be compatible with the preventing and

controlling the pandemic as the severity of the situation of the Coronavirus 2019.

The Communicable Disease Act should be added the definition of “Public Health
Emergency” in section 4. And it also should be added a category “public health emergency

situation management” to separate the management in the case of the severe communicable
diseases from the communicable diseases in normal situation. Moreover, it should be added
about measures to help and facilitate the vulnerable people, older people or people with
congenital disease, to be protected and promoted their health appropriately. And the state must

prevent an unfair discrimination against the vulnerable people.

5.2 Suggestion about the law enforcement about the right to health of older people

The law regarding the protection and the promotion of the right to health of older
people should be enforced seriously to be in according with the constitution, the Act on the
elderly, the National Health Act and the National Health Security Act by enforcing measures which
are suitable for protecting and promoting the right to health of older people in the situation of
the pandemic. The state must ensure that they can access all medical services timely and

conveniently without discrimination.

5.3 Suggestion about lockdown measures

Lockdown measures should not be enforced strictly like Singapore because most of Thai
older people had to work and take care themselves and there were not enough facilities for them
to stay at home as in Singapore and the UK. So, the government should have guideline for them

like the UK to let them know how to take care themselves in this situation without penalties.

5.4 Suggestion about care home measure

Care home closing measure also should not be enforced strictly with penalties. But there
should be measures for temporary term. When the situation is worse, outsiders cannot visit
temporarily, and they should contact by telephone or video call. There should be telemedicine
from hospital and care home to make older people can know how to take care themselves
properly. When the situation is better, outsiders can visit but they have to get vaccine first and
care home should provide suitable spaces for them following social distancing measures.
Moreover, the government should provide vaccine for older people and staff in care home quickly

and adequately.
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5.5 Suggestion about medical measures enforcement

The medical measures should be enforced thoroughly and quickly, especially to
vaccination. It should be allocated and distributed thoroughly and equally. There should be
facilities like walk-in vaccination and vaccine at home in all provinces not only in Bangkok. And
older people should be the first group to get vaccine by prioritizing vaccination as in the UK and
Singapore. Medical measures are very important to protect and promote the right to health of
older people in the situation of Coronavirus pandemic that the government need to focus and
adapt the foreign measures as much as possible to make older people to access such measures

thoroughly and comply with human rights and international law.
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Abstract

This study has two objectives: first, to develop the country's manpower potential and
develop small and medium enterprise entrepreneurs to have knowledge, understanding, and
use of blockchain technology in managing entrepreneur's organizations. Second, to develop and
create guidelines for the development of skills and knowledge of utilization of Blockchain

Technology by Small and Medium Enterprises.

The study found that most small and medium enterprises lack the knowledge and
understanding of how to apply blockchain technology in their organizations. Because blockchain
technology is different from other information technology systems used in such organizations. In
addition, the utilization is still limited for several reasons such as in terms of technical language,
high budget to set up the system, employee knowledge and skill development, and blockchain
technology is not yet available to all types of entrepreneurs. In particular, there is no need to
use blockchain technology to benefit or support business operations with all types of

entrepreneurs.

This study suggests that first, to suggest the guidelines for developing the potential of
small and medium enterprise operators. Second, policy recommendations on guidelines for
developing the potential of business operators of small and medium enterprises through the
integration of work support and determination of collaborative strategies of government
agencies. Third, recommendations for the development of legal regimes and mechanisms for

control, supervision, and promotion of the utilization the blockchain technology.

Keyword: Small and Medium Enterprise: SMEs, Blockchain, Smart Contracts
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