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Abstract

Air passengers are often protected their rights under two sets of laws, namely, the law
on air carriage, which is an international law, and the law on passenger protection, which is a
domestic law. Both sets of laws have some overlap, particularly when it comes to delayed
flishts and prescriptions. It is questionable which law to be applicable. Because the European
Union is a pioneer in the regulation on passenger protection, this article will examine how the
European Union interprets such issues. This regulation also serves as a model law for Thai law.
The article also analyzes an application of the Thai laws and identifies problems in Thai
contexts. It proposes solutions that Thailand should repeal a provision on flight delay
compensation under the Thai passenger protection and apply a provision under the Thai

carriage by air law.

Keywords: air passenger’s rights, Montreal Convention 1999, air carriage, prescription,

passenger protection
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! Convention for the Unification of Certain Rules Relating to International Carriage by Air, Warsaw, (12 Oct.
1929) (Warsaw Convention).

? Convention for the Unification of Certain Rules for International Carriage by Air, [Montreal Convention] (28
May 1999), ICAO Doc. 9740 (Montreal Convention).

® Montreal Convention, Art. 55.

* Warsaw Convention, Art. 1; Montreal Convention, Art. 1.

> International Civil Aviation Organization, Current lists of parties to multilateral air law treaties,
<http://www.icao.int/secretariat/legal/List%200f%20Parties/Mtl99 EN.pdf> accessed 30 December 2020

¢ Warsaw Convention, Art. 1 (2); Montreal Convention, Art. 1 (2).

" W3e51vUQRNITFUTUNIINIATENINUTENA WA, 2558, U157 57.

® Regulation (EC) No 2027/97 on air carrier liability in the event of accidents, as amended by Regulation (EC)
No 889/2002 (Regulation 2027), (30 May 2002) OJ L 140, P. 0002 - 0005, art. 1. (Regulation 2027 as amended).
’ Ludwig J. Weber, ‘Recent Developments in International Air Law’ (2004) 29 Air & Space Law 280, 286.
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% \Warsaw Convention, Art. 17; Montreal Convention, Art. 17.

\Warsaw Convention, Art. 19; Montreal Convention, Art. 19.

2 Warsaw Convention, Art. 18; Montreal Convention, Art. 18.

3 \Warsaw Convention, Art. 19; Montreal Convention, Art. 19.

" Montreal Convention, Art. 35; Audasydysueunsesa lUsag Useiasy Jeutesdn uas afa nejdinasss,
wrs1vUaiATdensUfURe 0N me TN ARNgranensy s1vRyalATidem AR sE N Ten T3
WAUDINIA WA 2558 W3z TIVUQYQRANITIUYUN N INIATENINUTENA W.A. 2558 (2560)

1> ﬁﬁJangﬁJﬂLﬁmam 9 Elmar Giemulla et al, Montreal Convention, (Kluwer Law International 2010) p.article
19-13; ada neydinasd, ‘eudyyrfuruseninwseivanisoniaiunisiinamilonguuienielu : nadlyagiu
AUTURA’ (2556) 7 MIAINOUUIBVUEaENILIYEUI 7, 85.

16 q Sidhu v. British Airways, [1997] AC 430 (HL); EL Al Isr. Airlines, Ltd. v. Tseng, 525 U.S. 155 U.S. (1999); King
v. American Airline Inc., 146 F.Supp.2d 159 (2001); Thibodeau v. Air Canada, 2014 SCC 67; Stott v. Thosmas
Cook Toue Operators, [2014] UKSC 15.
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2.2. nuanedunsesansilagansitiuniamisiniavesaanglsy

auiilenanluudain sudygymesveuazoudynyrueuniosalilfasounguiengmune
Aerfunisuruniseimalunnides annmglsudaiinguszasdiieduaseaguilaaialienn
ngszifeuiiioduasesdniglasarsiifuniamisenia TagiFuainniseen Council Regulation
295/91 Tufudl 4 nuaius a.m. 1991 leduaseagflasansfignufiasnisvuds (denied boarding)!’
somnananglsuldvensvouiunnisdunsesilasasiiummnssnalagesnnguuneatulys fe
European Union, Regulation (EC) No 261/2004 of the European Parliament and of the Council
of 11 February 2004 establishing common rules on compensation and assistance to passengers
in the event of denied boarding and of cancellation or long delay of flights, and repealing

[y

Regulation (EEC) No 295/91 w3efi¥anlude Regulation 261/2004 (ng3zidieu 261/2004)8 nguang

3
atuiifusuuuuliiunsfuasesdviilneanslunisrudssuuuudu q Sndae’

ngseideu 261/2004 \Jungseifouiiilinguszasdilodunsesaniglasansuaziduduuuy
TtunguneduasesdnsilasarslunansUseime? ufassmalnedunaldanveunuasiion
nslésfurengrninelnedsarideddsereldluiade 4.1 \ewveingsuideu 261/2004
Aseunquansvesdlnvaislunsdlgnufiasnisvuds (denied boarding) gnenitdniiieddu

(cancellation) W3awienfuadnduaunu (long delay of flisht)?:

' Council Regulation 295/91 of 4 February 1991 establishing common rules for a denied boarding
compensation system in scheduled air transport.

'8 European Union, Regulation (EC) No 261/2004 of the European Parliament and of the Council of 11
February 2004 establishing common rules on compensation and assistance to passengers in the event of
denied boarding and of cancellation or long delay of flichts, and repealing Regulation (EEC) No 295/91, L
46/1. (Regulation 261/2004).

¥ See Regulation (EC) No 1371/2007 of the European Parliament and of the Council of 23 October 2007 on
rail passengers’ rights and obligations OJ L 315, 03.12.2007, 14-41; Regulation (EU) No 1177/2010 of the
European Parliament and of the Council of 24 November 2010 concerning the rights of passengers when
travelling by sea and inland waterway and amending Regulation (EC) No 2006/2004 OJ L 334, 17.12.2010,
1-16; Regulation (EU) No 181/2011 of the European Parliament and of the Council of 16 February 2011
concerning the rights of passengers in bus and coach transport and amending Regulation (EC) No 2006/2004
OJ L 55, 28.02.2011, 1-12.

0 See Vincent Correia and Noura Rouissi, ‘Global, Regional and National Air Passenger Rights — Does the
PatchworkWork?’ (2015) 40 Air & Space Law 123, 123-146.

“! Regulation 261/2004, Art. 1.
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vaulunnshidsungseileou 26172004 l¥iudlagansiieenidunisnauiuduineglu
AUKALYDITTANNTN I LAEANTTDBNLANNIINAUINTUNAIRY NUTENADULALAUNI YU S
awuTunmeglufuunuvesssaundnieuudmseniaiiduaonisiuessgaundn?

a d‘

AlagansiegnielimiuAuasesnungsudeu 261/2004 agddnsauingsuideufmunald

' o N A a a - a ] Yo a A A a N a a
aaudngdl Ae nsdiiientugnenidn wiegnujasnisvudaslasuluAuvseiuasuiieiy uagans
losumsgua oA 019115 w3esd gUnsalfnredeans uashiin waslianslasuAndemeniuiiuiuy

a

fiszy? uilunsdhienduartudunaiuu sgldsuanslunslasutuiuvdowasuiiondu uazdvs
1#5unisqua léud 0113 eiesdu gunsnifndedeats uasfiin? nsdiflerduandriuaeds
Wierduaninindvuananeenifiunie?

ngyseLleu 261/2004 168’13’3ﬁ’uﬁ’upﬁﬂaaﬂi'ﬁ'Lauvmaaﬂmﬂaumﬁuﬁ&u’aaﬁumLLszuaq
Sgandniingasdov 261 1Ty warlituiudlasasiiumsesninauuduiideglulsyne
Sluu,m'Lﬁumamé’qamuﬁuﬁﬁ%agﬂumLmusuaa%’gam%ﬂ wnAunslaganenstuiisiunisiaess

asnTniuwslagansaglasuanuduasemuUsEmNAY 9 aguaa’

3. AnuiudauvesnguuIeIUTUIMIeINALaNgMaIngduAsasEnslagasitiun miseInia:
Uszinulgyvnluannmelsy
desanannmylsusudeigandnannmelsudrudunfeydyymeuniesa?’ ddldeen
ﬂgvimEJLﬁaaqi’ﬁmsawﬁmmmaum%aaa A8 Regulation (EC) No 889/2002 of the European
Parliament and of the Council of 13 May 2002 amending Council Regulation (EC) No 2027/97
on air carrier liability in the event of accidents #38138nlagea31 Regulation (EC) No 889/2002
Wioudly Regulation (EC) No 2027/97 (sau3enin ngszilou 2027 atuudle)? luvugidedtuid
nnandleu 261/2004 Fudavszfudesinnsanfenuivdeuvesdomuesngrneassyanudls
psuwluTuite 2 esAnisn1sTunaliouseningusene (International Civil Aviation Organization)

linmdnnislunisAuasesguslaalidimdninasinisquasesfuslnaisgeenaisiad adiu uag

“? Regulation 261/2004, Art. 3(1).

> Regulation 261/2004, Art. 7, 9.

" Regulation 261/2004, Art. 6, 8, 9.

% Laura Pierallini, ‘Regulation 261/2004 — Passengers’ Right to Compensation in Case of Flight Delay. Looking
for a Fair Balance of Interests. The Role of the Court of Justice of the EU and the Risk to Waste a Chance
for Reform’ in Pablo Mendes de Leon (ed.) From Lowlands to High Skies: A Multilevel Jurisdictional
Approach Towards Air Law: Essays in Honour of John Balfour (Brill 2013) 119.

“ Regulation 261/2004, Art 3.

T International Civil Aviation Organization (n 5).

“® Regulation 2027 as amended.
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doAndINUNENNYMINETENINIUTEImMANILB YA NIRsYaLAzYd 1o unTeea? Tuanninglsy
sspmendiiunumdndylunisienuveusnslddsdungmneaesat fo esnsnainis fie ma
yRsssuuisannnglsy wazmanieludgaundn Tudetasadufinnsanaifiaayfsssuuvs
annmglsy uazmameluszanndn ledanudsuiiuiidenlosiudoogamilumssurumeinie

& PN 2 a a ! o =
'J']Lﬂu‘lﬂﬁnﬂwaﬂﬂﬂqsﬂquuwaLi@'lJiE‘Vi'NQ‘UigLWWLLUSUWLWSQIW

3.1 vauwansliUIRUNg TEilEU 261/2004 uaznan exclusivity

AWV 2 azLﬁujwﬁgﬂayﬁmmwmaum%aaa wazngsziloy 261/2004 Aaiunsnasi
Aedeafuifierduandn éﬁ’aﬁﬁaLﬁmhzLﬁuiwﬂ%ﬁaﬁm{mmaﬁgqaaaaﬂ’uashﬂs §ﬂﬂgqauﬁ§gmmau
m?aaaﬁsﬁawﬁﬁ@miL'%Em%aqmmﬂgwmaﬁuﬁwmiﬁaﬂ%’aqﬁ?uasgnwaiﬁﬂiaué’@agﬂ%’Usuumqmmﬂ
sginsussma® fsiideundanailungsndeov 261 asdafuitusnadiianamelsufiououdyan
upusenavieli fuszylvg) (Grand Chamber) wismagfsssuuvisanninglsy Tédnaulund
International Air Transport Association and European Low Fares Airline Association v. Department for
Transport (AR IATAP!

AR IATA ﬁlﬁ%uﬁumﬂmiﬁamﬂu%udﬂmﬂmmﬂizwiwﬂisL‘Vlﬁ (International Air Transport
Association) Faluawauiifiaudniduarenistuuinnit 270 a18n130uan 130 Useine uay
Furopean Low Fares Airline Association #aufungusaunuanenisiudunumdiuau 9 aensiud
ﬁa@i’jﬂuﬂsmﬁluw%q‘lsﬂ laflaspdmadia High Court of Justice of England and Wales, Queen’s
Bench Division (Administrative Court) ttelsfiansunfenislddedungseidou 261/2004%
madsngulddsseiiudmanlimagAsssuuisannimglsufiansaniaedssidudauiidenleaiu
AUFAYINIUATORA AB fManusnaniiaue 8 fanm Taganai1 4o 6 uiingsudeu 261/2004
Aerfvansvesdlasansnsaifierduardndunaiuiy ldfinalddefunsola iesnnde 6
ligenadasiute 19 9o 22 wazde 29 uwieydnqyIuaunToa
wanaiiosarlidisdieiodu 4 vesngandou 261 /2004 Hu fileuwdiuindumeeans

vadlaganInsalineduenian vse nsdlgnuiasnisvudaiu lasasdalidlaegnelaveuunves

“International Civil Aviation Organization, ‘ICAO Core Principles on Consumer Protection’
<https://www.icao.int/sustainability/SiteAssets/pages/eap_ep_consumerinterests/ICAO_CorePrinciples.pdf>
accessed 30 December 2020.

* Montreal Convention, Art. 29.

' Judgment of the Court (Grand Chamber) of 10 January 2006, The Queen, on the application of
International Air Transport Association and European Low Fares Airline Association v Department for
Transport, Case C-344/04.

%2 Case C-344/04, para 19.

*> Case C-344/04, para 20.


https://www.icao.int/sustainability/SiteAssets/pages/eap_ep_consumerinterests/ICAO_CorePrinciples.pdf
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o [

audayueunIesausaddle esnanudemeieydyay ueunsesaliundlavaisuuassoaiy

q g ] q A7}

wa

nsfarudsmeanmadetinvieuaduuinmenng iR fiistulussrinnssiiunislunistu
viemsasaineiniaey iaiatuluanmasu® vieidunnudemeannsuudeand® usnsd
Fiendusnidnriensdlgnufiasnisuuds navudsszrinsdudsiasaulasanssilaiintuusosndla

pumannguaneuisannmglsy anunnasiivinlasannimglsasiinawmieniinguaned
oonlasannnglsy® uaveydnyaueusieeatsanamylsuidndunafegmumdnngmanesianan
FatumagfssauuisanninglsuTafesfiansuninde 6 uingasideu 261/2004 fliarenisiu
Pemdonavquadlaeaslunsdiifierfuatndunauvluynnsd uazfinnsanoydygyweuniooa
Ingedendnnshnuausayen’’

magAsssuwiannmglsUlifiansanorfununveseydya ueuniesaiiiiunudifyves
n1sAuAseINaUsslestvesuslnalunissuausnisszmaniseinie wazaudndudinsu
Adulnumaunuiidusssunundnnisvesnisuald® wazmaldliivguainngsuideu 261/2004
Hungunasimiengusnoumsy wioydyauounieeaidungmnetensu ngvaneisassnseungu
AudsmeauazUssaniu anudsmendeaduddidunauduiiaesssan fe e
Femeiilasanslasumiloudunnau lumnudemefiAntouiodlu wazanudemedissiuly
ludlagansusiazau mmLﬁamaLLUUMé’@ﬁagimaiéfaqé’tyzymaum%aaa daungszlou 261/2004
BeaemdemeUssanin fuu nssunslitirusliviudounay aidaudetu®

mqwaﬂizmiﬁwﬁmﬁﬂﬁ IATA Lidnfvaydygueunsona {109971N1M97 6 Wi Regulation

261 liszyliflagansiidnslasuandemeniduituaunins 7 vlieddiandomensalidng

Y

[

Juluaueydyaueunsesa uwidseunlaiiafludmanfsssuuisanninglsUlusein uiniiordun
anthazfiorndudenduenidnliviel laeldldaudeduandemeusedisla

agalsiny wasanenalasnduluad ATA uwd Tul wea. 2552 aagisssuwisanainglsy
laanduluad Sturgeon v. Condor Flugdienst 1iendufiantlaifiolduienduenan uigauzaes
dlaansiiierduardulemisuivaniugveslagansiinestuenidndanuadreadaiulundaiy
a = Y a wal a U ¥ ‘:’{I 14 ¥ =
deandamslasunisufulunuudeniu semeiaalaveganuduasesglagaiseanty fe

dlagansluierfunluanmngardanuainivue 3 Fluulliianslasuandemeniy wns 7

v

** Montreal Convention, Art. 17; Usziasg Jeutdesdn uar ada neqjdinases (n 14).
*> Montreal Convention, Art. 19.

% Case C-344/04, para 35.

*" Case C-344/04, para 40.

% Case C-344/04, para 41.

* Case C-344/04, paras 43-48.
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uwisngaeifeu 261/2004 wWuiu® uiiddnduarlésuidedinsallumalrnmsidatundniiugiu
yosngneanamglay 1wy nénanuudueunanguine (legal certainty) finasthunldlunsdid
wsennisdeu 261/2004 Weulidmaudn® uilumeiifvesma mdaduilldsumsiusedunidu q
Snvatsafsautianffidadulaefiuszyulngegi9af Emeka Nelson and Others v Deutsche
Lufthansa AG and TUI Travel plc and Others v Civil Aviation Authority*? Iﬂaﬂﬁﬁumaqaﬁﬁu
wisanamglsulimanainnadenainndisduariineliiinnuliazainauigauanume
vosngandeu 261/2004 uazldannsaszyfuanudemeiiiatuannsardniude 19 ves

audaueunionald wazaguannsounslddsAude 29 wiveudynueusniona®

3.2 2gadnansalingdiuenian

ngszideu 261/2004 Wealesiuengaiy Welavanstasuanudenieuardenisiesdes
Tggmnde azldorganulalunsiiunislddnsmungsudeu 261/2004 magfsssuwisanninglsy
lgsulonaliiiansandronudangs waglalidmeuluad Moré v KLM

Yy a | a A vy vd & ) a A a N v

ToLMI99TUUIAR Ao Wi Moré ladenilagaisivatenisdu KLM ieLiun1eaniesld
Uszineadu ludausialaun Usemaadu Tuduil 20 Suaeau a.e. 2005 wiieadugnenidnyiilviung
More fipaiiunlagalsn1studu® deunluiun 27 nua1wius a.e. 2009 w1g Moré Jadaaunlos
a18n150u KM Aienadsewmeaidu aneldngseileu 261/2004 Wiaisenandeniy 2,990 gls uaz
sndgannAnudemeniiieiduenian® aensiu KLM 3asieginniuneiganumemnpainens iy
fifuuaian 2 Y anuiiszylude 29 wiseudygiesye® Julusudyanldteruiuafluvuziy
maUszmeauldfnduluiui 26 wouwatau a.a. 2009 lagliviumenudeseduesaianisdu KLM

wsrziiudaainmidudssiunguuieatungssideu 261/2004 Felilaszysngainy

0 Judgment of the Court (Fourth Chamber) of 19 November 2009, Christopher Sturgeon, Gabriel Sturgeon
and Alana Sturgeon v Condor Flugdienst GmbH (C-402/07) and Stefan Bock and Cornelia Lepuschitz v Air
France SA (C-432/07), Joined Cases C-402/07 and C-432/07, para. 69.

! John Balfour, ‘Airline Liability for Delays: The Court of Justice of the EU Rewrites EC Regulation 261/2004’
(2010) 35 Air & Space L.71, 74.

42 Judgment of the Court (Grand Chamber), 23 October 2012, Emeka Nelson and Others v Deutsche Lufthansa
AG and TUI Travel plc and Others v Civil Aviation Authority, Joined Cases C-581/10 and C-629/10, (Nelson).

** Nelson, para 49.

% Case C-139/11 Cuandrench Moré v. Koninklijke Luchtvaart Maatschappij N.V. [2013] 2 All ER (Comm)
1152. para 16. (More’).

* Moreé, para 17.

“ Moré, para 18.
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Jedadldorganumunguaneay wagliansnisdu KM d1sedusuan 600 gls wagaonide
lngefugungseilou 261/2004%

a1en150u KLM Fegnssalludsmadaminuisielaun (Audiencia Provincial de Barcelona
(Provincial Court, Barcelona)) uazmaldvaanuiiuludsmagsssuuisanninglsudlrinuiiu

Tudun 22 wgadnieu A 2012 91 ngssdeu 261/2004 Lifiundygfsesatgaiy wazlunsdi

ado a

v v J =2 Y I (% 14 4 (%
ngrungannnglsulalana il genlunsdinsgaundnarunsausuldngrunenieluld sundn

<3

Principles of equivalence and effectiveness® @411118A31431NVUIBTINIITUINIUNY UL

ada

aeluazdesaniunslunvuifeidud msuaniniaungvuneniglusagnguuneanninglsy
] % a A a a < a = 1 [ s
dmiunsalinertugnidnilusesnung seideu 261/2004 waroguaNUOULYAYBIDUH 170590
LazaUdIeUATRRR>

PARNINE aunsaiasantainliesandeniansend Moré Wunsaiendusnidn Jelad

UUKLQJ [

Usziumunan exclusivity nvzdeatsduldoudyaissninussmanselddafunguuneiioanlag

annmelsy gldevnghs Wiy More aldnsihanulasnungseideu 261/2004 Jgmiliilesinazdas
flosneluszaziianla dfimanwed More avvoulidiuindoleniuniafiunungseden
261/2004 udrdouliviudeuniuaydymiiiunisvudmieIniAseninelssing ot Lﬁaﬂgsmﬂ&m
lLiszyorganulizadubesmungrneneluvesigandn mlviTewnungrnesyninssemavie

nQvesERuginall

3.3 81gAUNSAgNURLHsN1TYUES

uisl a.a. 2020 deliifaffianagAsssuuisannmglsudaduiivafuengaulunsd
Hlasasgnuiaslalituinios uimnifleudestunsdaf More udrasifivinnisgnuiasnisvuds
fleguanvauunn1sUAunLeudyy1esTe vie aydyy INeunsesa Wil NueALIEIEAY

Tunsihefvugmadmiunsdignuiiashilivuasesgeudulumungrunenieluvessgaudn

'
I a 1
o

3.4 2gAaNsalinga a1

nsaliierduariitugllavaisensdeninineiiosTesnungseileu 261/2004 n3eny

a a

AUAYQYIIDIYD N30 DUAYYINOUATODARAILANTH LNTIEMINTANINAIFAFUAR JATA LAINTT

[y |

Senseansaesgulidanieudaiuudedidla ualiledind Sturgeon NviAndeMBuANlAsanT

" Moré, para 19.

*® More, paras 24-26.

% Alexander Turk, Equivalence and effectiveness, (LexisNexis)
<https://www.lexisnexis.co.uk/legal/guidance/equivalence-effectiveness> accessed 30 December 2020

> Moré, para 28.


https://www.lexisnexis.co.uk/legal/guidance/equivalence-effectiveness
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ffieaduaringie Tasendegruaungseidou 261/2008 iliAndefiansanldinsefuengaiiu
tunslingmnesswinsssmavienguunenelulasendogiumungsudeu 261/2004 wldddu

magfsssuwisanamglsulilasulanmaliiansandssihudiaiudingn wiealuansiy
orandnslamaudanui Tuai Dawson v. Thomson Aivays Limited (af Dawson) lusfiiimagvssal
(England and Wales Court of Appeal (Civil Division)) laAndua1nA1gnssalAI A NINYIV0IFa
Cambridge County Court lngnaanssalfndulul a.a. 2014 n899nAR Moré 33in15na1 N
AdnaUlS iy Ussiiuluai Dawson 1 Wulseidiufiung Dawson Tesenenistu Thomson Ainways
Nnnwaisruainaundu Gatwick ludiassausglafililudasiousuneu aa. 2006 arduduy
a7 6 $2la wazFonAndemenungsedou 261/2004 Iague Dawson Eaflesaflufeusuna as.
2012 “isenauATUMMUANNUAINNY MUY Limitation Act 1980 v838ange” anemstuldwegdineny
anafpudulunude 35 wieydua ueuniooaiitwunergaalifl 2 Ywidus? iszanudens
wazadevelunsdandiognieldte 19 way 22 wisoydyyweusiesa madusufiuindowniy
AIULLITOIAALATITUUIENAINYLIURINNIATT 3 U89 European Communities Act 1972 Faiiu

mufutededuadland fe ARdildvinenaanumungmnenieludingw®

a \lyd'd'

Aagnssailanand lnefiansandsnfnaagfsssuwisannmelsunedndul imneidesiu

LY wa &

¥ 3 a a 1% ' a ' a v 1 Ya 3 I 1
GZJE]LVl"\]*’\]NI‘IJﬂﬂ Dawson iﬂLLﬂ AR IATA ’J’]ﬁ’]ﬁﬂ,uﬂﬂﬂx‘iﬂa’]’JVLG]’JLﬂﬁBWU@‘UL?JG]‘UV]‘UEU@UG]L BAN1IVUEAN

A

a1tveangszidou 261/2004 wazteunlusydyniuaunseoalnbiviudauiu uiluad Sturgeon
malsveneliglasasiieduatuiu 3 luddsuandemesmemundnnsfiGonin “ansluns
1#5uandeneduuinsgiu” (aright to standardized compensation)* @2unf More fiaa7y
Aertedluvsaifiunsldorganuldmungmneaegluvessemaaiude 10 T
Uszifiuiimagnssalfinnsansionn Ae austwerandnsdndudesynifunauuudiinine
wield AagnssaliiulnansiverudnsdndufemniumuwuiAMAinne1ve3magfss Ui

ann1nglsy 11n155eneanungseideu 261/2004 ladvivdeudusudygiusuniesa Jeluld

a v v

audagueussesateiu warlunsaloganusadldorganumungranenelumuimaladndul ua >

¥
a Va [

Wallgfinnw Lord Justice Moore-Bick HviInA1ANIN® 1@IRAMULTIUI W19 SUNIIU
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o v a Ly

1839150l ARnduvsImagRsTTiuisanamglsunsluad Sturgeon AR Nelson NARFUEUGUAR

D

Sturgeon wazAR Moré aznlAnAukaNs1alunIsUSUlda1gANTENINTE 19 Uuiveydyn)

q g

weunsoea wazde 7 wiingsuleu 261/2004 windehifumindiesweiiasvitlianansausuldengay

> [2014] EWCA Civ 845, para 3 (Dawson).
> Dawson, para 3.

>* Dawson, paras 17-18.

** Dawson, para 14.

> Dawson, para 26.
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muaydyaNaunsaatiAuLiNIssanTawNngseileu 261/2004 0% datu Feasuladnenyaiu
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3.5 AUNAINUALVBIDILAN

nsdindund Dawson neliAnusinszifionluasinnaaslun Ui mszasvioulidiu
TogANUINNgnEtangluvawiazUsTmalinuwAnAeiY IWunsalvesauegauAedul
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4. Ussinelng
Uszinalneniinguaneiieatesiunisiunsesd@nsilasaisiaunimiseinaludnwuey
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WwenfiungussaunBnanninglsy Ae wszsvdydAinisSurunseiniAseninalseing wea. 2558
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4.1 vauwamsldTsdungranelneiitisaiunisdunsesdnslagansitiummisenie
Tngday

Tudetlsfinnsunidomuasngmneassyn awatuisulneiuFesounnslivediy
Tunsvudsaulnsans uazdvsesliasaansdifiendudd uazergenuiiiy Wesmndussiiu

alemariudounaziiulgnriazldngmneatuladsduunnsd

> Dawson, para 24.

> Jeremias Prass|, ‘EU Aviation Law before the English Courts: Dawson, Huzar, and Regulation 261/2004’
(2014) 6 Air & Space Law 365, 378.

*% 5. Rai & G. Grand, ‘Case Update: Dawson v. Thomson Airways Limited’ (2014) DLA Piper 1, 2.

> Jeremias Prassl (n 57) 379.

0 519faR T UNY Lay 139 mewdl 56 n nih 16 Tufl 26 WOWAIAN 2560 MNBWATENTEIULLANTTUIENI

91NATENINUTENA RUUN 2) N.A. 2560
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Abstract

Principally, a person shall be held criminally responsible when he commits or omits an
act constitutes a criminal offence. Nonetheless, although he did not principally commit such as
offence, he could still be held criminally responsible under the principle of accessories.
The comparative study of Criminal law of England and Wales, Scotland, which are under
the Common law jurisdiction, and Thailand, which is under the Civil law jurisdiction, has shown
that principally, the principle of accessories under all three jurisdictions share similar basic
concepts. However, the most distinctive feature is that under the Common law jurisdiction,
an accessory would be punishable as same as a principal offender. Contrary to the criminal law
of Thailand, which the accessory would receive 2 of 3 sentencing of the principal offender.
From the analysis, the principle of accessories under all three jurisdictions are justifiable and have
pros and cons. Thus, the principle of criminalising and punishing the accessory would depend on
the criminal justice policy of each jurisdiction. Either way, the punishment of the accessory would

satisfy the principle of prevention and suspension of crime and ensure the public's safety.

Keywords: criminal responsibility, aiding and abetting/accessory, comparative criminal law
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' O’Neil v Gale [2013] EWCA Civ 1554.

%2 Bainbridge (n 25)

¥ Jogee (n 21) para. 90.

* Jogee (n 21) para. 94.

3 I‘Uiﬂa Jonathan Herring, Criminal Law: Text, Cases, and Materials (8th edn, OUP 2018) 3.12.
% Jogee (n 21) paras 93-95.
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37 Jogee, (n 21) para. 11; L v CPS [2013] EWHC 4127; R v Clarkson [1971] 3 All ER 344 (CMAQ); R v Willett [2010]
EWCA Crim 1620.

*8 R v Brown (1841) Car & M 314; Rubie v Faulkner [1940] 1 KB 571; Forman and Ford [1988] Crim LR 677 (Crown Ct)
¥ R v Tait [1993] Crim LR 538 (CA); Wilcox v Jeffery [1951] 1 AUl ER 464; Tuck v Robson [1970] 1 WLR 741.

“ Angela Balakrishnan and agencies “Girl jailed for filming 'happy-slap' killing” The Guardian, (18 March 2008)
accessed at 4 February 2021, from <https://www.theguardian.com/uk/2008/mar/18/happyslap.killing>
accessed 23 November 2021.

“! Nicola Monaghan (n 19) 16.1.3.3.

“2 R v Burke [1986] QB 626, 641-2, "Lé’%’umsaﬁfuaquiﬂa Lord Mackay Tl House of Lords [1987] AC 417 (HL).

“R v Rook [1993] 1 WLR 1005.
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““A person may be convicted of, and punished for, a contravention of any enactment, notwithstanding that
he was guilty of such contravention as art and part only.”

* McKinnon v HM Advocate [2003] JC 29; HM Advocate v Lappen [1956] SLT 109 (HCJ) 110.

“ Fiona Leverick, ‘The (Art and) Parting of the Ways: Joint Criminal Liability for Homicide’ (2012) 37 Scots Law
Times 227, 227-231.

" Melvin v HM Advocate [1984] SLT 365 (HCJ); Docherty v HM Advocate [2003] SCCR 772 (HCJ) 777.

* pamela R. Ferguson and Claire McDiarmid, Scots Criminal Law: A Critical Analysis (2nd edn, Edinburgh
University Press 2015) para 5.9.

* ibid para 5.14.
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*% Fiona Leverick, ‘Participation in Crime under Scots Law: The Doctrine of Art and Part’ in Alan Reed and
Michael Bohlander (eds.) Participation in Crime: Domestic, Comparative and International Perspectives. Series:
Substantive Issues in Criminal Law (Routledge 2013) 247.

5 Claire McDiarmid, Scottish Criminal Law Essentials (3rd edn, Dundee University Press 2018) Chapter 5.

>> HM Advocate v Meikleham and Parker [1998] SCCR 621.

5 ggnalsiin Tuunsaaumsainsiifuuztinge 9 duenauiieane wu Tu Martin v Hamitton [1989] JC 101 (HCJ)

%% Gerald H. Gordon and Michael G. A. Christie, The Criminal Law of Scotland Vol. 1, (3rd edn, Sweet & Maxwell
2000), para 5.21.

*® Gorman v HM Advocate [2011] HCJAC 9 (9)

> HM Advocate v lgoe [2010] SCCR 759 (HCJ) [14]

*" Cameron V HM Advocate [2008] SCCR 669 (HCJ)

> HM Advocate V Kerr [1871] 2 Coup 334 (HCJ)

> Lawler v Neizer [1993] SCCR 299.

% Bonar and Hogg v MclLeod [1983] SCCR 161.

¢1[2003] JC 29.
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% Fiona Leverick (n 50) 248-252.

5 HM Advocate v Fraser and Rollins [1920] JC 60.

% Fiona Leverick (n 50) 252-254.

* MacNeil and ors. V HM Advocate [1986] JC 146 1Usag McDiarmid (n 51)
5 Capuona v HM Advocate [1985] SLT 196.
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Abstract

Due to the lack of protection for the community in intellectual property law, they have
no right as a creator of the copyright act, and also not an industrial designer of the patent act.
Therefor the community can’t claim a benefit from designers or creators who use the
community’s folklore as primary work. For this reason, there should be the applicable law which
is truly protect community rights in primary community products and give a fair benefit sharing

between the community and product designers.

Keywords: community rights, intellectual property
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Abstract

Rights and freedoms have evolved over time which can be distinguished into four periods,
from the right and freedom of belief to economic, democratic and social rights and freedoms.
The changes of rights taking place in each period were driven by a changing world and societies.
Likewise, the transition from the fourth era to the fifth era has been driven by the following
factors: (1) technological change, especially digital system (2) new generation lifestyle and (3)
outbreaks of emerging diseases. Privacy is claimed to be the right and freedom most affected by
the abovementioned factors. Therefore, it is crucial to consider duties of states owed to their
citizens’ rights and freedoms in order to have a better understanding of rights and freedoms in
the fifth era. An individual’s duties that have changed significantly in the new era. Rights and
freedoms in the new era can be described as multi-relationships of states, individuals and
societies which require specific duties owed by individuals to other individuals and duties owed
by individuals to societies. It can be argued that duties owed by individuals to other individuals
and duties owed by individuals to societies has become a key component of the fifth era. This is

a huge change of rights and freedoms in the new era.

Keywords: the fifth era of rights, personal rights and freedoms
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Abstract

The purpose of this article is to present the evolution of commercial law principles
through the study of Roman laws defining slave status and duties to its master in Roman social
ideal and economic contexts. Slaves had played important roles in driving Roman economy
although they were regarded by the law as living machine or thing (res) owned by their masters
and were at the bottom of the Roman social class. Roman laws laid down principles relating to
the slave’s property status, the slave-master relationship, the binding effect of commercial
agreements and the master’s limited liability to the third-party concerning businesses conducted
by slave on behalf of its masters. The traces of these principles can be found in today's
commercial laws of agency and corporation’s limited liability principles. Aside from endorsing
Roman social ideals and values, these legal principles ensured merchants with greater trust and

flexibility in using slaves to run businesses for the benefits of their masters.

Keywords: Roman Slavery, Innovation, Civil and Commercial Law, Economy
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? Tristan S. Taylor (n 3) 354. lugAgaSey (Hadrian) U A.@. 117-138 syUUAITAINBLUUARINIATZIULANNIS
ﬁsum%mﬁaﬁwumiwwﬁmeqmjﬁwiiﬁgmsmaé’qﬂm%”’uqﬂLﬁal,ﬁwﬁ’uamuzmaé’aﬂuﬁf;‘i’waqm (D.48.19.28.13-14).
ibid 350. “As libertas distinguished free from slave it was “the primary division in the law of persons”
(Inst.Gai.1.9). Slaves, although invested with a complex legal capacity, were res (things), items of property (Inst.Gai.1.52).
"ibid “A person’s legal status depended on his or her caput, or legal personality. Caput comprised three
hierarchical components: freedom (libertas), citizenship (civitas) and familia, or position within a Roman
household (Inst.Gai.1.159- 163; D.4.5.11).”

'2 ) B. Moyle trans, The Legacy of Roman Law, Justinian’s Institutes (Oxford 1911). Title Il of the Law of Persons
“In the law of persons, then, the first division is into free men and slaves. 1. Freedom, from which men are
called free, is @ man’s natural power of doing what he pleases, so far as he is not prevented by force or law:
2. Slavery is an institution of the law of nations, against nature subjecting one man to the dominion of another.
3. The name ‘slave’ is derived from the practice of generals to order the preservation and sale of captives,
instead of killing them; hence they are also called mancipia, because they are taken from the enemy by the
strong hand. 4. Slaves are either born so, their mothers being slaves themselves; or they become so, and this
either by the law of nations, that is to say by capture in war, or by the civil law, as when a free man, over
twenty years of age, collusively allows himself to be sold in order that he may share the purchase money. The
condition of all slaves is one and the same: in the conditions of free men there are many distinctions; to begin

with, they are either free born, or made free.”
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" Morris Silver, ‘Contractual Slavery in the Roman Economy’ (2011) 25 AHB 73, 75, 89.

“ Fvsfiawiudinudnisldfvomsuandeinldaudumuniasiosigivowmatuianuasinisd uasom
ﬂgwmawﬂismiﬁiamia&ﬁm (D.7.1.15.1; D.7.1.15.2; Knoch 2005, 26— 29; D.47.10.15.44)

" ibid.

% Henrik Mouritsen, ‘Manumission’ in Paul J. du Plessis, Clifford Ando and Kaius Tuori (eds), The Oxford
Handbook of Roman Law and Society (Oxford University Press 2016) 403. “Manumission emerged as a legal
act by which an owner redefined the status of a person under his control, a process not dissimilar to filial
emancipation, and it could be argued that as the living outcome of this action the new freedman logically

received the same civic status as the pseudo paternal patron who had “created” him.”
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'8 Rafael Domingo, ‘The Family in Ancient Roman Law’ (SSRN Electronic Journal, 20 April 2017)
<https://ssrm.com/abstract=2955100> accessed 19 November 2021, 1.

' Ari Z. Bryen, ‘Crimes against the Individual: Violence and Sexual Crimes’ in Paul J. du Plessis, Clifford Ando
and Kaius Tuori (eds), The Oxford Handbook of Roman Law and Society (OUP 2016) 326-329 Lninashinesios
IfuugruvesmsiliAsanudemeuimadsiiyaraduives

“% Rafael Domingo (n 18) 7-9. See also Richard Gamauf (n 34) 391-393.
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?! Rafael Domingo (n 18) 9. (Gaius 3.40)

“ Aldo Schiavone, ‘Law, Slaves, and Markets in the Roman Imperial System’ in Giuseppe Dari-Mattiacci and
Dennis P. Kehoe (eds), Roman Law and Economics: Volume Il: Exchange, Ownership, and Disputes (OUP 2020) 18.

z Ulpian, D.1.1.1.4, Ernst Levy ‘Natural law in Roman thought’ in W. Kunkel and M. Kaser (eds), Gesammelte
Schriften, Vol. 1. (BOhlau Verlag 1963) 11— 12; Tony Honoré, Ulpian: Pioneer of Human Rights (2nd edn, OUP
2002) 79— 82.
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 Aldo Schiavone (n 22) 16-18.
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*! Rafael Domingo (n 18) 8-9.

*2paul J. Du Plessis, ‘Urban Landlords and Tenants’ in Paul J. du Plessis, Clifford Ando and Kaius Tuori (eds),

The Oxford Handbook of Roman Law and Society (OUP 2016) 637-638.
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