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NITIPAT NIDA Law Journal Vol. 9 No. 2/2020

Abstract

International environmental law is public international law that provides the
general principle and rule for States to act or perform the related duty to protect the
environment. International environmental law has been developed and crystalized
through many sources of international law, including international conventions, cases
or non-binding instruments. Among principles or rules of international environmental
law, the duty to cooperate is the stepping-stone for States to implement other
principles and rule. In this connection, a duty to cooperate may lead to other consent
or even an agreement to perform other duties in order to protect the environment.
Therefore, this paper will explore the rationale, development and significance of the
States’ duty to cooperate. The duty that later becomes a necessary duty for the

protection of the environment in the international regime.

Keywords: international environmental law, duty to cooperate, protection of the environment
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1. umi
ngusesEinlsemaidhedanadendadungrineiidimuamiivesizlinssinmenie
sariunsgyiinsuslszmsiioduases susny uazdesduanuidemededawindon deudn
nguunsdssanildinsiauindnnis (principle) n3owusnsdilduuaniinfinesds (duty)
fAgadesfunisduasesdsuindenlunatsusznis iwu ndnnistesiulineu (precautionary
principle)' n&nn1sWau1eg13898u (principle of sustainable development)? nti#ilunasld
n¥wensneluwnsiunvesilaglineliiAnnudemesedanndouueniunsiunavesizn’
(duty to ensure that activities within States’ jurisdiction or control do not cause damage to
the environment of other States or of areas beyond the limits of national jurisdiction) wiiadi
Tun1sUsziliunansenuseduwindon (duty to conduct an environmental impact assessment)*
saluFmiiilunasiiaausauiie (duty to cooperate)® Wudu agrdlsiniu a1and1alddn
uﬁ’lﬁiumﬂﬁmmi’mﬁaﬁum%’%L‘T]wﬁﬂﬁﬁﬁmﬂivmfwﬁjﬂﬁawmaaa'wa@iamiﬂﬁﬁ’auﬁ’lﬁmaq%’%
Usznsduiifnafunisduasesdsuanden Tngianizegnads Iuﬂim‘mumimLuummimﬂwaaiﬁ
fonaneliAnuanizsedwindoudumnsuuay (transboundary pollution) Famneda miwmwm
viounsdvesanEiiietunsnenmasluiiufinelfiunsiuavessy sansenuluniede
Alsifinsdinarossrumfesdsund uiddmanssnusofiuiinelflunsuivesdnignis® iesn
lunsdififuanngdunsunauanianisnieluvesdglaianils wissiuumaanausuiielunis
Avgdndun1snumndnnis (principles) #3outindl (duty) fiAerfunsAuATesdLIndeNTENING
Uszneuda orhliAamansenulumademesemsiissiuazanniemidatamiieatuiundon
fifarodawindoussdrmivlunarusnituiidsagmelfiamsunavesyiu 4 1
unAuEssaueanudiladerfuniiilunslianuiuiievesssildunuimesaeds
Tuuunvesngumnedundenszninasema lagazlinnsenfegensimumdnngmanesening
Ussmaifriudunadeusinudoinmszninusemadudidny uasendndignasylunsianssening
Usumﬂmimmamwummg]wmamaﬁ uazeydyseinalseimaninannitusiosy Weuandliii
fednunsfiddiesremisiaumiensiiaturemdnngmnedundeuuiuiivensu Tagasd
msesueinsdiinuduieaiuarwddguomihilunislinnuiniefusngludfininuves
AagfRsssusenIaUszmea (International Court of Justice w3e 1CJ) AfinInwvseaNuLAulung

! Rio Declaration on Environment and Development, UN Doc A/CONF.151/26 (vol. 1) / 31 ILM 874 (1992)
Wureuidletuil 14 fquieu ae. 1992 (eluiliFendn Rio Declaration) Principle 15

% Brodhag Christian & Taliére Sophie, ‘Sustainable Development Strategies: Tools for Policy Coherence’ (2006) 30
Natural Resources Forum 136, 136-145.

* Declaration of the United Nations Conference on the Human Environment, UN. Doc. A/Conf.48/14/Rev.1 (1973),
Lﬁu%mﬁ@i’uﬁ 16 ﬁq‘ma‘u A.A. 1972 (sialﬂ‘ﬁ“ﬁaﬂdﬁ Stockholm Declaration) Principle 21, @Lﬁmam Rio Declaration
(n 1) Principle 2

* Rio Declaration (n 1) Principle 17

® Stockholm Declaration (n 3), Principle 24 ; @‘L‘ﬁmam Rio Declaration (n 1) Principle 7

6 Agreement on Air Quality, U.S.-Can, Art. 1(2), March 13, 1991, 30 I.L.M. 676, 679 (1991)
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Tiduugi (Advisory Opinion) ¥84A1agR5TTUTENINUsEMNANINELA (International Tribunal on
the law of the sea 30 ITLOS) saulUfisAifadeveseunylnnainsseninesemea (Permanent
Court of International Arbitration %38 PCA) uazaavnevziduunauiiaiuisainsgidaniai
Tumslianuiaiielungrnedanedenssninsemedifinnudfysenisduasesdauindon

] P
[ = o

2. FaunnsvemdnngyaneseninsUsemaAieafuduindeuiitinduandininyivasa
wiidlungrunedundensenitsszmady LWilFdveiaurandininwiveseia
desszmadisariniy wigiruluGmdnnaSendnngumnefifendesfunmsfuasesiaunadony
Feamdiulddn Afinnwnsenislianudiuiuzihvesmatu uleiafiddyvesdnnguuneg
sz wazdeiduveiinvesngmunessninsUssmadianagAsssuszwinassine (1C)
Tlunsfiarsauaidausnnglude 38 vessssuygmiagisssusznitassmaiinanieoiin
YoINYManEsEninalseng sulsenauluiie eydyymseausdynyisevninisema Amfinineves
fa nuuBaN3aUszmdsTninUseme wavAnuiuveInsnandiluningng’ winenanann
IludfinnwvesmagisssuszninUssmeadu Aldinsuandiiuimdnmananiglisingy
t 9 UM TRRUINITVDINANNITAY 9 ﬁ]ummmmﬂmﬁﬂL‘T;Ju‘ljal,ﬁmﬁﬁﬁiymaqﬂgwma
dunndouszninaseinals®
vingruimsfiarsanafivesmasznitsUsemaluiFeafsdfudsunden Geldinisiaun
wannQuinesEinUssmaidhedunndeniiddyesraiiulita Ae “udnnisliviiiAnsunme
wiondnnisliadnanudeniededninden” AlFfunisseusuindudiunisvosngning
3nUszmdszninadsamalunatdent fefinmsznitsUssmadslinandnmsddySecils
Ao AR Trail Smelter Arbitration® duifudefinnszniteUszmaanigowinifuuauinilud
a.a. 1941 TngluedidlivinliAnnssonsulundnnsivilissiesudseiu Sivnssuiliintumely
wngrunavdoneldniseuaumesiyiuarlinelifnfuaneseduindouvesigiu wiooaiden
Tnedeimdnnislddeliiinsunsesedauinden (No harm rule)® luaddgsldddulunisiau
TuRmdnmsiiieniuniuiney wieruiuiiavesigronuidemenisduinden’ dilunan
soumdnmsuguAeatuniiivesslunisduasesianadeutuildinaiuuiwazsonsudsd
Fuusinglu Stockholm Declaration®? @stiunauainnisuszyuvesanuszvrvluSeanywd
wardsuwinday lud a.A. 1972 (United Nations Conference on the Human Environment) lu
KAYBINISLANTLYDS Stockholm Declaration tu na1aldn Lﬂuﬂﬂimwé’ﬂmiﬁugwwmEJL'%Iaqﬁ
Aeafunisduasesinnden SemmlufsnisBudundnnisiiugiulunianninszninedseme

" United Nations, Statute of the International Court of Justice, 18 April 1946, (m'a”thIL%'smiw ICJ Statute) %aﬁ 38
U3 ICJ Statute

& Tim Stephens, International Courts and Environmental Protection (CUP 2009) 14-15.

’ Trail Smelter Arbitration (US v. Canada) (1941) 3 RIAA1907, 1911

" ibid, 1965.

' Patricia W. Birnie, Alan E. Boyle and Catherine Redgwell, International Law and the Environment
(3 edn, OUP 2009) 216-217.

12 stockholm Declaration (n 3)
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TuBesnmsmuaumanztumsuuaufiazneliiAndunsodedauindenvesigdu’® Fudumndnnis
Wertuilatinsitadeluad Trail Smelter finamdrsdu neUsinglumdnnisit 21 ves Stockholm
Declaration uagn&nn13l 2 994 Rio Declaration'® wagndnnisifsafuildsunisndndein
dundnmsidfgednddungmnessnindsemaindedanadoulunsiimuifunusiniedy
ANnuveumenguuelun1syvseldonisusunalull a.a. 1996 (Legality of the Threat or Use of
Nuclear Weapons)*

wonaNY wé’ﬂmﬂajdalﬁl,ﬁﬂa"umiwaaﬁa?m,lfmﬁauéTq"LG’fgﬂﬂéﬂ'gé'miummaau%é’zyzgw
senireUssmaiiisafuduandon wu Iuwﬁwaqayé’ﬁy@Wa‘wﬂswwwadﬁwmim?{ammm
anmgiennialul n.a. 2535 (UNFCCO' w3sludedl 3 veseudynyrinsisainumainvans
n19%207W w.A. 2535 (CBD) sauludisluton 193 uagdedl 194 (2) voseudygranuszv1vnd
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og1dlsfiny Tuunannuil desnafissuanddiifiuifesdnvugnnindureanguane
dunndeusywinaUssmedidnda eludiudnllarlduandidiuidnuasvsimsinty wazldsu
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Aawandeuwitiy

1 Birnie, Boyle and Redgwell, International Law and the Environment (n 11) 48-50; Q‘Uizﬂa‘u Stockholm
Declaration (n 3) Principle 21; Rio Declaration (n 1)

1 Birnie, Boyle and Redgwell, International Law and the Environment (n 11) 143,

1 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, I.C.J. Reports 1996 (1) 241-242,
Paragraph 29

'® 1992 United Nation Framework Convention on Climate Change, (WueuiiloTud 9 WOWAAU A.A. 1992,
TateduldidloTuit 21 funau e 1994), 1771 UNTS 107 (feluiidendn UNFCCO)

' Convention on Biological Diversity, (ureudlefuis fquigu A.A. 1992, TvavssuldisloTui 29 Suray
A.Ai. 1993) 1760 UNTS 79 (selufiiznn CBD)

' The 1982 United Nations Convention on the Law of the Sea (Wiuweudioudl 10 Suau a.e. 1982,
fuatauldisletud 16 waadnieu a.a. 1994) 1833 UNTS 396 (eluilidandn UNCLOS)

¥ Convention for the Protection of the Marine Environment and Coastal Area of the South-East Pacific,
wiureuide 12 neAINEY A.A. 1982, fnalddaduidle 19 NEENIAN A.F.1986

% Convention on the Protection of the Marine Environment of the Baltic Sea Area, Wiuroudle 22 fuieu
A.f. 1974, Sualddedu o 3 WOBNAL A7, 1980
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| )~ a = i 21 A& g = v o 1 ] PP
drunilaraanguuieaninussindszninalszma? Miduudmszuninilunisliaausuiiovy
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wona1nuy tupwsuivesnsgrunisdauilugeuaiuisananiladn uywdddyving o
lunsfiaesdieduiielviussginguszasdfivawuisdsens® Fennusuiivuidenlilanieluan
danusngluendyynioninuananig q seni1esy NlannatiedfunisAuaseduindon
(multilateral environmental treaties #58 MEAs) @4fin1nAINTIMTRTENINTTAUTN Wald
ussgmunelunisAuasesduinden wenanuu ninlunisliausiudevesiglignsulily
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Muadounannissuilugnisadimadselosidu q undy dmusngludedyddn 1 (3) uag
TaUyelan 13 vesngUnsandseu1ui® wazdadinisnardfamannsiianusiuieludeUyaan 74
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Wuiieududif (sood-neighbourliness)?’

! Nicholas A. Robinson, ‘Evolved Norms; A Canon for the Anthropocene’ in Christina Voigt (ed), Rule of

Law for Nature: New Dimenstions and Ideas in Environmental Law (CUP 2013) 60.

22 | ake Lanoux Arbitration (France v. Spain), (1957) 12 R.I.A.A. 281, November 16, 1957
(Gialﬂﬁﬁém’j’]ﬂa Lake Lanoux)

 Case concerning the Gabcikova-Nagymaros Project (Hungary v. Slovakia), Judgment, ICJ Reports 1997, 7.
eluili3endn i Gabcikova-Nagymaros)

% The MOX Plant Case (Ireland v. UK), ITLOS case No.10 (2001) (seluiligen Al MOX Plant Case)

» Robinson, ‘Evolved Norms; A Canon for the Anthropocene’ (n 21) 61.

* ngunsandszna, WiureudloTuil 26 Tgueu A.A.1945, fnaldadutuil 24 AanAx A.A. 1945, 1 UNTS XVI

“Article 1 The Purposes of the United Nations are: ...

(3) To achieve international cooperation in solving international problems of an economic, social, cultural, or
humanitarian character, and in promoting and encouraging respect for human rights and for fundamental
freedoms for all without distinction as to race, sex, language, or religion...”;

@Lﬁmaui@ﬁiyzﬁaﬁ 13 wisngUnsanysesnua
“Article 13
1. The General Assembly shall initiate studies and make recommendations for the purpose of:
a. promoting international cooperation in the political field and encouraging the progressive
development of international law and its codification;
b. promoting international cooperation in the economic, social, cultural, educational, and health
fields, and assisting in the realisation of human rights and fundamental freedoms for all without
distinction as to race, sex, language, or religion.

2. The further responsibilities, functions, and powers of the General Assembly with respect to matters
mentioned in paragraph 1 (b) above are presented in Chapters IX and X.”

“" Phillipe Sands and Jacqueline Peel, Principles of International Environmental Law (3rd edn, CUP 2012) 203;
@Lﬁm?}u Birnie, Boyle and Redgwell, (n11) 137.
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usninilelumnmsiivannislimnusmiioazgnnanislunginsanuszvmiuds definam
sewindslulszifuiiifondesiuanudemeniedunsiela o dedwandeuiildiinisfiansun
TuasdnsssiudefinmesniaUssmaidlufnuar gty wu defimmlumagisssuszmisszime
(International Court of Justice %38 IC)) 8UylANAINTTIENT1UTENA (Permanent Court of
Arbitration %38 PCA) wageassninalseneiinignguuiensia (Intemational Tribunal for the
Law of the Sea 30 ITLOS) Aldfin1snd1ndruazsansuiiandnnislianusiuiesguosads
sienusuilevessiuduisiiddyuudentumdnmsliteliiAnsuanesodwndeurossau
Ananunludiuil 2 $19du wdnnslianudwiiovesdsildunisiauiainudnnislunig
inUsmndfiAniuanedeutuiu legnitauEosnduniinisdaidusissninsUssmesing
g dlEsunmsseylueydaaseminssmaiifinaynitusiosy (Treaties, Convention wa Agreement)
LazATIENTIEnI1aUsnad ldAeliAanaynifusey (non-binding instruments) Taesidun1sdudy
anufoguaanthiivesigiiozsediinusiuile Fsdeldindunstudululumadioniu Ineddnvas
frumstaunnnudnnsdosfuiionlildinayniumangranelasdnudadeduiiosdnuasy
999 Soft-law instruments ﬁ'ﬂﬁﬂiﬂﬂgiu Stockholm Declaration W&z Rio Declaration auunidundnnis
ﬁﬂﬁﬂgiuagﬁzyaunﬁamﬁﬁiyzmSwdwﬂismmﬁmﬁuﬁqmﬁau ﬁﬁwagﬂﬁummgwmma%ﬁmﬁ
whseudayay®®

Tunsdlvemiifilunsiauindioveszluuiumengmnesswitusemeaindedwndon
lasinisnanafelude 24 v Stockholm Declaration *...the protection and improvement of the

29 § g9unemanuinlunng

environment should be handled in a co-operative spirit by all countries...
FunseauaryFulgsdmandon arstanislaesdldsuauinioannnussmea uifludesiy
il Stockholm Declaration Wuifisamsnansszninasemad bifidnwaznoliiAsnanniusedy
Lwimsﬂ?maffﬂmiﬁﬂimglngmmmmszsmsmaﬁ Lﬂumé’ﬂgmdﬁgﬁummzéfaqiﬁmms”mﬁa
szriafulunisdunsesdandon Wt wﬁﬂmﬂﬁmmi’mﬁaﬁﬁlé’%’umiﬂdnﬁaaﬂﬂ%ﬂuﬂﬁmm
anUszevRInfeAundonazn s w3 Rio Declaration Wi w.a. 2535 daiieindudiddey
SLumiLﬁWTTwaﬂayé’zyzyﬁwdwﬂizmﬂﬁLﬁ'mﬁ'uﬁunmﬁauﬁéﬁag fim UNFCCC wag CBD*
SudunaunnuszyuvesanyszvivdluFesdanindenuazn1swaun nie United Nations
Conference on the Environment and Development (UNCED)31 Iﬂsmaﬂmﬁwﬂmm’mua‘uaﬁﬂm
aﬂﬂmmﬂuwmwaﬂmwad Rio Declaration 1y s1dnn1s#l 7 wdnn1sd 9 wdnnsd 12 Gandnnns
7l 14 uazmdnmsi 24

agalsiny Lﬁuﬁmé’qmmhLﬁaé’ﬂwmwaaﬂﬁﬁymwawﬂisﬂmmaﬁ?uiﬂﬁﬁNaﬁgﬂﬂ’u
verelAnniiiseSsilsuammuiiurey wififinasenmstannsvesmdnnsiiduiu aedoany
Aluufaaranissamasaduiismslidi “asas” vie “should” iefimsdiieindy “msay”
Tenuufieludesiiisfunsduasesdunnden il sniulundnnisd 7 ves Rio Declaration

* Dinah Shelton, Commitment and Compliance: The Role of Non-binding Norms in the International
Legal System (OUP 2000) 223-224.

# Stockholm Declaration (n 3) Principle 24

** UNFCCC (n 16), CBD (n 17)

*! Rio Declaration (n 1)
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AlgA131 “dos” Tianusiuile e “shall co-operate” #to13euu1ulngUIoglafsnud Ay
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maﬂua‘"ﬂmiﬁyT,msJLa‘wwasha@lﬂw,'%awmmiau%’ﬂﬁ AUATDY LLazﬂuuvjﬁwuﬁnﬂ Tnelunannisi
984 Rio Declaration mﬂmmﬁ’ﬁaﬁﬂﬁ

‘ States shall cooperate in a spirit of global partnership to conserve, protect and
restore the health and integrity of the Earth's ecosystem. In view of the different
contributions to global environmental degradation, States have common but differentiated
responsibilities. The developed countries acknowledge the responsibility that they bear in
the international pursuit of sustainable development in view of the pressures their societies
place on the global environment and of the technologies and financial resources they
command’.*” (Wulngglew)

Feteanuiifunisnanegiedanuin “Sgfestmiomiludnunsfiduiuduszduana
Lﬁ'aﬁ%ag%ﬂﬁ é'mﬁa& LLasﬂyu‘yj q%ﬁﬂwmxmﬁﬁamaﬁwuﬁnmaﬂaﬂ” wonani lumdnmsi 7
Liligausiazdrafandnnislianusniievesdy wadsinisdrsdandnnisiidrdglunguane
semineUsemaindedwindoamdnn1sdudn 1wy wdnnisSesmuiuiaveusaudufiuandeiy
(common but differentiated responsibilities) 531U 4 nn15W 18819898 U (sustainable
development)*®

o '

wenanilly Rio Declaration ziiuladn “anusauiiovessy” Wudsddgsonseusny Aunses

v q

LLasﬁmjém’mﬁam Tngfiarsaulaanuannisiude 18 uazds 19 ‘uamﬁzyapaﬁuﬁa“ Foazdtuld
Paruiwieduisndedlufmdnnisludenisudsiona (Notification) kagnisuinuimie
(Consultation) 5zm31935 TunsdlfifimevsegUifen19sssuvd viewmngnBunissssuyAsu 9
fionadsnalumaiiazidusunmesoduindeuld esanlunisufadouavienisuinwsenineg
Fausaessstuluiu deulienafatuldmnigiunennauimiiesswiniy wazusimdnnis
ReatunsudsdoyanazuSnvmnIosenineizasliiliinisndnfadesnnusuielaetaioy
uvdnnstaaes (uisteyaunzinyinidoseningy) dedndudumimemadnnslianusuie
voefgiduiu® darusandndraruildduidesninit nsiasuduilldinegniiansan
lupf Land Reclamation® sgninasgaiinim fe dsalusuazunialde lneanggainisiuaagfsssy

sEnineUsewmeanimeia (ITLOS) Wiansaunfeafuuseiauilinsgainimty “agdessiuiiediu

**ibid, Principle 7

** Pierre-Marie Dupuy and Jorge E. Vifuales, International Environmental Law (CUP 2015) 65.

** Rio Declaration (n 1), Principle 18 and 19

* Gunther Handl, ‘Declaration of the United Nations Conference on the Human Environment (Stockholm
Declaration, 1972) and The Rio Declaration on the Environment and Development, 1992 (United
Nations Audiovisual Library of International Law, 5 September 2007)
<http://legal.un.org/avl/pdf/ha/dunche/dunche _e.pdf> accessed 5 September 2018 ; @Lﬁmﬁu Mari Koyano,
‘The Significance of Procedural Obligation in International Environmental Law: Sovereignty and
International Co-operation’ (2011) 54 Japanese Yearbook of International Law 117

* Case Concerning Land Reclamation by Singapore in and around the Straits of Johor (Malaysia v. Singapore),
ITLOS Case No 12 (2003) (selUifiZendh adt Land Reclamation)
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wasiitenisiasfead1siunszuaunsuinwmideiu”® (“shall cooperate and shall, for this
purpose, enter into consultations forth with...”) lngamugnain1sdalanssuuidedinteyala 9
sewinadg (@Rwm) ty msfegiimauandsuiuegradulssdniieliuss Inquszasdlumsufos
mavtii uaglunisiamsudessrinedgimaimual fludde®

ilizLﬁuLéaaﬂaﬂuﬁwﬁzgmaqmﬂﬁmms’mﬁaﬁlﬁgﬂﬂdnéﬁﬂﬂ%’jﬂuﬂﬁ Pulp Mills” @slumiil
wiinssdudetunihinsenuswilovesssaildsafundnislofivom uifinavildimdnnis
Tausufliovesssiy fiduson173gg A nmazussquiiiilunistesiuliiliiAnanudenie
sodauandon® uonant wiilumaudeyaflfgnnanaduiu wHlueddwiidinaneeiianmg
s sgaRnmldfinnuanadusuuuuvesaus gy sswindtuiom agluarunnasiuld f e
RAeafuninilunsudsdeyain “luloulvwisaudisaluanuiwiossninedsddyyn”
Tnefissasiondl

“Quamnuiiuvesma whitlunisudsteyagnimuailedufeuliumsenudifwesanusouile

seminasgadaan Lﬁ@lﬁ%’gﬁm 9 v Uizl,ﬁuwaﬂixmummﬁﬁmiimmLLNuﬁﬁGiaLLahf’mwﬁug’mmaﬁa;ga
flauysal uapmnsndu Welisgadyansaasmnfnsuulsuunsiuiondndssamudens
florafintu ! (hilnefiTew)

nfinarsntiet fedansldhemudeslomeminiinggyiming 4 lueidl wu maudeioya
ilguiinflumslianusndiouasinsanseninedgld duadtl faudiimiidfindnunduduidesnn
msﬁ%’g@;ﬁwmlﬁﬁau%é’@@ﬁzmNﬁu wifnamlddnanudenloses 1l TosrdFyvomiiid
Tumstinusuiewasminfiau 9 wu naudsdoya mawsn wesnmstosfuanuidemesedanaden
et dlFandeniludfinneusiea iy aansadiulsdwiildausudeduiauietes
og4lnd3adoniinfinszvinnisdu q swlufsnisudsioyauazuanidsudoyasuannsadlals
el “mmémﬁaﬁu%uaQ'ﬁ’ummifﬁaaﬂaLLazmsU?mﬂmﬁa” (“cooperation is hinged on
notification and consultation.”) *

azidiuldin Tunaread ind1undredui eadundailunslieanusuile Iuandiidiu
Iivarsnsnsevivdenniiau q vesigivuiu Adousuiusenisfiazdisnrmazainuaydsa
Tinti A liawsudievessgiuauysal suldun uiihdlunisuinvmie uds uasuandsudeya

*ibid 27.

* ibid

¥ Case Concemning Pulp Mills on the River Uruguay (Argentina v. Uruguay), [2006] ICJ Rep. 113
(seluiiFandn et Pulp Mills)

“ibid, paragraph 102

" ibid, paragraph 113 IpaiitoA1uLAnan “In the opinion of the Court, the obligation to notify is intended
to create the conditions for successful co-operation between the parties, enabling them to assess the
plan’s impact on the river on the basis of the fullest possible information and, if necessary, to negotiate
the adjustments needed to avoid the potential damage that it might cause.” (LﬁuIﬂ%J%’L‘?JEJu)

* Phoebe N. Okowa, ‘Procedural Obligations in International Environmental Agreement * (1996) 67 British
Yearbook of International Law, 275-333; @uﬁ'uam AR Land Reclamation Case (n 36)
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Tunends deagudduiuilanarsunlundnlunsiiasandesiusenisimuanuanas
TuoudyanamlszanAdvenislitsidananlllidulliionsdiude (UN Watercourse Convention)®
FadueudygnivssnuiederivanusufislunmsfuesemineinssauluSeaiwuiu wenani
msfinsandefinmanandadusuwuuresmsiiasandiuausuilosswindgieuiuinineades
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* Jon M. Van Dyke and Sherry P. Broder, ‘International Agreements and Customary International Principles
Providing Guidance for National and Regional Ocean Policies’ in Biliana Cicin-Sain, David Vanderzwaag
and Miriam C. Balgos (eds), Routledge Handbook of National and Regional Ocean Policies
(Routledge 2012) 54-55.

“ @f Lake Lanoux (n 22)

* ibid

“ ibid 25.

" Okowa, ‘Procedural Obligations in International Environmental Agreement ” (n 42) 307; @Lﬁmﬁu
Birie, Boyle and Redgwell (n 11) 178.

“8 Birnie, Boyle and Redgwell, International Law and the Environment (n 11) 178; QLWNL@M Stephens,
International Courts and Environmental Protection (n 8) 171.

¥ Convention on the Law of the Non-Navigational Uses of International Watercourses, conclusion on
21 May 1997, 36 ILM 700 (1997) (Gialﬂf:ﬁaﬂ’i’l Watercourse Convention); QLﬁuLau Stephens, International
Courts and Environmental Protection (n 8) 171,

Birnie, Boyle and Redgwell, International Law and the Environment (n 11) 177.
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O Ibid, 175. Ineditennandnde “it is stated that due diligence includes the duty to perform an EIA and the
duty to notify the risk”

*! @f Gabcikova-Nagymaros (n 23)

> ibid paragraph 147

> Stephens, International Courts and Environmental Protection (n 8) unil 6; @Lﬁ'mau Alan E. Boyle,
‘“The Prinicple of Co-operation: The Environment’ in Vaughan Lowe and Colin Warbrick (eds),
The United Nations and the Principle of International Law: Essays in Memory of Michaeal Akehurst
(Routledge 1994) 122.

**ibid (n 53) 124-126.
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o Stephens , International Courts and Environmental Protection (n 8) 4; @Lﬁmﬁu Birnie, Boyle and Redgwell,
International Law and the Environment (n 11) 175.
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Abstract

White collar crime is an economic crime that is increasingly coming under
investigation. It is an offense that can affect a company’s reputation and trustworthiness in
the eyes of investors and other third parties, and it can reduce employee morale and cause
financial loss. This kind of offense is usually committed by senior management or
employees who have been part of the organization for a long time, by relying on gaps in
which they have the authority to access information and make modifications, including
approving erroneous things as correct for personal gain. Ingenious or complicated methods
are often used to conceal one's mistakes or make them difficult to verify. Also known as
occupational crimes, examples of white collar crimes include fraudulent accounting
practices by executives in order to increase company value, procurement fraud due to a
conflict of interest between employees and business partners and so on.

The causes of white collar crime are generally referred to as the Fraud Triangle,
which consists of Motivation, Opportunity and Rationalization. Most companies have policies
in place to prevent these causes of fraud within the organization, such as whistle blowing,
checking any criminal records of job applicants, checking references of job applicants,
conducting conflict of interest checks between employees and outsiders who have
relationships with the organization, conducting investigations on employees and related
offenders and talking about serious civil, criminal and litigation labor cases.

A novel factor in white collar crime in Thailand is the country’s introduction of the
Personal Data Protection Act (PDPA) which is similar to the European Union’s General Data
Protection Regulation and will come into full force on June 1, 202 1. Under the PDPA, a
company will be considered as a personal data controller when it collects uses or discloses
the personal data of job applicants, employees, former employees, partners and other
persons for the purpose of implementing measures to prevent fraud inside the organization.
Therefore, greater caution is needed in the balance between preventing corruption within
the organization and protecting personal information in order to prevent counter lawsuits

against the company which could even be stepped up to class action litigation.

Keywords: white collar crime, fraud triangle, whistles blowing, conflict of interest,

personal data protection act,
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Yoyaduyanaing 9 Aldlill anulnddnriedviswavesyanaiinszshanuiin® Wudy

* Tawns dunsen, ‘ﬁmmmimuﬁzLLmWU;’jﬁﬁﬁﬁlumﬂﬁﬁmi wiomninsaifne’ @ whaunuznssunsiiu
uazduatun1sUsENaUgINIUTEiUY, 2562)
<http://www.oic.or.th/sites/default/files/content/85944/bthé.pdf> duduiuil 22 N3NHIAN 2563

> Richard Waters, ‘The importance of whistleblowers in the war on white-collar crime’ (Macquarie
Business School, 15 January 2020) <https://lighthouse.mq.edu.au/article/january-2020/the-importance-

of-whistleblowers-in-the-war-on-white-collar-crime> assessed 22 July 2020
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o < P v o a . . a v P o a
usiagglsn ey uenmileluainnsudsuizianIsnsEinie (Whistle Blowing) USEvens#iaza iy
s adadesiuuazdosnuieliviAamnnasatunmelueing Wy mmsivaeulseifensanss

YoufalinTy MInsRasuNgAnsIuwarlseIRvewaiasu MIlseuunsIvEeuLarn99ag1uig
nsnsRaeunItafuvesnalsslevisznitminnuiuyananisueniiiianuduiusivesins
T,m*aLaw'wﬂ1sﬁmﬁﬁaﬁm51aﬁmmﬁm’nﬁﬁﬁumauﬁ%adauLL“U'Q (Kickback) nsnsaa@ugAn (Vendor Due
Diligence) MsvaTMATABUA TN AR N5 aliRgtosnsfliuafussny Afuvia uazafeq
Fammnieuiedesiutoyaduyanaifusnaumnn Sdlutlruuldfinessmeddnse ey dh
ﬂumawagamuqﬂﬂa W.A. 2562 (Personal Data Protection Act: PDPA) Iuﬁ‘uﬂ%mgmﬂmiﬂ
dloTudl 27 wquanau w.e. 2562 wagdnavsiuldidoTuil 28 wquniau wa. 2562 udluusdau Tag
Buusnldsmualiud 27 wouaiau we. 2563 Wuluiinguanedinadsduldmunguunsdiativ
wign9lsAd Tutudl 20 nauanan wa. 2563 TEImMsUszmAnsznquiniimuaminenuuas
Aamsiifeunudeyadiuyanaliogmelideduuimsenatyadiduasestoyadiuyana wa. 2562
Tngimualiniieunsgwazernsgsnasi 22 Amslideseg meladsdunseseiyaaunses
Foyadruyanaraudufl 27 wquatau n.a. 2563 f9 Juil 31 wguatau we. 2564 ety Tui
npunefunsesteyaduyanaiiaziinatiaduliogaiuguiuy Ae dusiuil 1 fquisu we. 2564
Dusuly

Ingaguud 1 ngruneAuasedday adiuy AnaroUsEmAMes 198 W NN13U84 “General Data
Protection Regulation” (GDPR) S ailungmsnevesanamelsuinsneannsnisdunsesninududiud
vasdayadiuynna Insftuntydidiulvgvemseniydiduasesteyadiuyana w.a. 2562
2819891197 GDPR® FamaaguuitugruiidundnnisddgdndnAedeyadiuyanaasios
ogfuuiiugrusiolul’

1. gruszanaralaeveusenguane Wusssy uavseismssulusdadleduiusiuggnuszanana
(“Armgeusenguiny auusssy wasmulusdla” / “Lawfulness, faimess and transparency”)

2. gnrunanitednguszasdiiony Faau uasveussau uarhignuszsnanauenmieluain
fmnasulifauddu (‘masmuarouiinves IngUszasd” / “Purpose limitation”)

3. 1ieewe Wondes wazegluveuwniidndulaeduiiusiuingusrasdidoyagnuszanana
(“mﬂ%’%yjﬂﬁﬁaaﬁqm”/ “data minimization”)

0. wiuswanduiligtuanes mniidu duneuiisnduimunasdesgnufifitesulsedu

MYeyadiuyananliuiugazgnavvisountulagliath (“Anuusiugr” / “Accuracy”)

¢ John P. Formichella, ‘Comparing Privacy Laws: GDPR v. Thai Personal Data Protection Act’ (Blumenthal
Richter & Sumet, 2562) <https://brslawyers.com/news/comparing-privacy-laws-gdpr-v-thai-personal-data-
protection-act/> Aufuiuil 31 nsngrAu 2563

" uAs 135N, fuda. ‘GDPR atunwlve’ (Privacy Thailand, 2562)
<https://www kas.de/documents/274654/4437066/Publication+-+PT+-
+GDPR+Thai+Version.pdf/9a712458-cc1d-3921-a802-78ec21dbdeac?version=1.1&t=1580789255309>
Auduuil 31 nsngau 2563
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5. Ingdnflsieinguszasdiideyagnuszinana gnifiudnuiluguuuuiieygalinisssysny
vosffgnuszinanateyalifuluuruniiisududmivingusrasdiideyaduyanagnuszaana
(“AsfuuareuIANSIAUSAYT” / “Storage limitation”)

6. gnusananafmeiBnisfisuussiunulasnivesdeyadiuynnanuanalssus A
msAuAsaIINAsUsEananaililldfuayanse livousenguuneuazannsgayde nsgniihane
weanudemelagguime lagldunnsnismanallavion1sinnisesansniuaunds (“anuauysel
waztduaudu”/ “Integrity and confidentiality”)

mﬂ‘mﬁﬂmi‘i’mﬁuﬁwméumﬁamLLazﬁugmﬁwﬁaﬂumiﬂﬁﬁ’ammgwmaﬁ:mﬂiaa
foyadruynnavessamelng Susnaananldlnsagudeelui

Hoyadauyana (Personal Data) A deyauioafuyanadailiannsnszyiyanatuld
Lidmunsamiensdon udlisuisdeyavesifaunnssulagiame (1m31 6) 1wy 3o - uinana,
RUUsEIEUSEITY, ﬁatui, waslysdwd, Juin, 8uia, msfnw, we, 87w, U, Jeyarinistiu

YayadauyanaiifinauaziBuasou (Sensitive Personal Data) (11n1 26) ldu 1w
wWug puAniumensdies Audeludvs mauwieuTug wodnssuvmana UseiRosnssu
foyaguaiw anuiinig Joyaavnmusanu deyariugnssy deyatanm viedeyaduladinsemy
soiivesteyaduyanaluhusaiefumuiinuznssumsussmaimun

yanaiiieatasiuteyadiuyana 1dud

Wrvasdayaguyana (Data Subject) Ao yarasssunTiiuiinvestoyadiuynna

farunudayaduyana (Data Controller) s yaraviolfiyanadsilsunaniing “dadule”
Aenfunsifiusiusn 14 vieldamedeyadiuyana

fuszuranadayadiuynana (Data Processor) Ao yaraniediiyanadaiidunisiieai
nsiiusiusm 19 vdeamedoyadiuynna “auddmideluunvesiniuaudeyadiuyana”
fitiyaravieifyaradesuiumadingn fesidudaunudoyadauyana

UsunluguzdmunudeyadiuyanadesuiRnungmuneaunsesdiuuana lnganiiunis
Fostoluil

1. manususu 14 viellawe doyaduyanadaunulnenssaindvasdoyadiuyana
meldgrumuiinguanesiuun fedeluil

1.1 ANuBugauINidIvestayadiuyana (Consent) lagn13voAuBugauIINIIVR
foyadruynnatonihmelddoulafwiolud

- aruduganlnetauds unmideviovilaeruszuudidnvselind @ clear affirmative
action) iuus Inganmlionavennudugend eIz snsna e

- N13veANNE ULBNNIIYeITBY ad WY AR HAIUANTBYAEIUYARAABILYS
Tmguszasdveansiiusius 19 vseamedeyadiuyaralude (informed)

- mMsveAuBusDNtY Fasusndrusenindemudueg1sdniau (Separate from

other terms and conditions )

- fuvuvdedoanuiidnddlddsuandlald smddldnaiieude uarlidu
nsvaena viseviiliweseyadiuyanaidilaiialuinguszasdana (Unambiguous - concise,
easy to understand and user-friendly)
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- lunsveanuBugananiivestayadiuyana §rivAudayadiuyanafeddiils
a&mﬁaﬁ'qm’mmmLﬂuéasmmLfﬁwaﬁaaﬂaﬁauqmaiumﬂﬁmm@uaau (Freely given)

~Tunsdvindnyan FesmdenisTiuinasle q dedhiideulalunsldaudueoy
Wewiusiusau 19 vﬁatﬂmstﬁa;&adauuﬂﬂaﬁlﬂﬁm’lm‘]”ufflum’?aLﬁaasﬁaaﬁ’m%“umsL%’lﬁﬂﬁz:gzgw
%ﬁ’mﬁnmﬂﬁﬁmiﬁu 9 (Not a precondition of signing up to a service)

- mnvesdeyadiuyanaidudiend l¥anuaiunse wiedaiioulianuaunse
AedlasuanuBueennglisunaunases deyuia w3edviny (waausnsdl) viuwailunsdiiend
ﬁﬁmqé’ﬁ”’uwi 10 Yuly envldaaudusoulnodrieldnui Ty dalilulsyurangvune
unsazwIdlve (Parental Consent)

1.2 msdnvinenansusiRmanivieanuuneme weusslowiaisisue viefiieafunis
Anwidovioadndslddalithnasnistestuiimnzay 1edunsesdviuazidinmueinvesdoya
Ei’;u‘uqﬂﬂa (Archives, research or statistics for public interest)

1.3 iiledesfuniestiudunsiesodin $19me vidoqunimuesyama (Vital interest)

1.4 LfJumiﬁi’wLfJuLﬁamﬁﬂﬁﬁﬁmmé’iyzyw%qL%’waq%aaﬂadwqmmaﬁ]u@'é’ﬁgiyw "o
Lﬁahﬂumi@i’ﬂLﬁumimuﬁwamaqL%’waﬁa;dadauqﬂﬂadauLsﬁwﬁwﬁiyamﬁu (Performance of
contract) Wu NM3UfuRnuFyITentne w%aﬁzymﬁﬁwﬁ’wjﬁw sy

1.5 Wun1sdnduiientsufdaninilunisdniuaisiadiievsslovdaisisuy
vosaruaudeyaduyana wiouFiAnthiilunisldsunasgildueuliiungmunudoyadiuynna
(Public task)

1.6 Wumsinuiteuselenilasveusengmnevesimunuieyadiuyana viovaiyana
fdyaaaduililigaiuaudeyadiuyana unduszlowidanaifianudidgyiesnin
Fuitugludeyaduyaravesd wosteyadauyana (Legtimate interest) Insarsiassiiuns

a
n3
an
Anwinszienumnzauveinsldgulselevidurausssu (Legitimate Interests Assessment)

9
B

Judulumungunelagnsivaoulu 3 dudididny lWun mansaseuinguszasd (Purpose test)
msnsavaouAuTnTu (Necessity Test) uazn1snsIadouANUINgal (Balancing Test)

1.7 Wun1sufvAniungnuisvesgaiuauteyadiuyana (Legal obligation) de1du
nsdidnguuredygaliuidndesdniunisle 4 Wduluaungming wu n1sudadeyaly

geddnauuseiudia vSensuassnng aufnguungivug

2. n1sifiusausan 1 s UamedoyadiuyanaiiinniuaziBenseu (Sensitive
Personal Data) az#esnszvinnnelfigiunuiingranefvun

mnuiTnazandunisiiususin 1 viedamedoyadiuyanaiiiiniuazidongey
Uidpsedegumungneiiinnuamzzasnnideyaduyeeaily fuielud

2.1 anudugaslaedaudsannidnvesteyadiuyana (Explicit Consent)

22 Wetlosfuniossfudunnededin s19me vidoguamussyaradaivesteyadiuyana
Tlanunsalianuduseuls liiemalafau (Vital Interest)

2.3 unsdnfufanssulaeveusengmnefifinsduasesimuizanvesyads auiam
wiooadnsiliuarmiilsidfnquezasdiReadunisides miaut Usvgyn nieanainusau
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TWudaudn funsfuaudnuieddelinisindesdsatinaneduyails auiay nieesdns
flaiuaramlsminguszassdnarilaglillnmedoyaduyanadusoniuneusnyad’ auau
visoosrnsiliuaremilsfu (Social Protection & Non-profit)

2.4 Judeyanamesseasisusisaruduseulasdnudswoniivesdoyadiuyana
(Manifestly made public)

o
U a aa 1%

2.5 Wumssnduiienisnedidnsideniesnnunguune nmsuftinw viennslidvsidenies
AN w%amﬁaﬂ?ﬁuﬁaﬁﬁm%ﬁf&n%aqmmgmma (Legal Claim) snsiog iy lunsdlfignss
avdBeniesegseninmiwieudileaiievelimagfsssudsfumsmudviitoniomesmu Jamsindou
frflosdandniunuisarugiuususiunsenafinusiuiissdeafvnusudeyadiuyana
yosyARaATIaIL®

2.6 umssndulumsufiRenungraneiiieliussg Inguszasdiieaiu

26.1 hymansdasiuvton@immans nMsUssluanuannsalunisyinuvesgning
nsaladelsanenisunng nsliusmsiuguamvsesudeny n155n¥mMenIswnng n153nnis
Frugunm iesruunarnsiuinsdudsauanasiesh el lunsdlfldldnsufoRniungmane
uardayaduy aratueyluriURaveuTwUsznausin vieindn viediimiiisnudenaduyena
fulfidunnudumungrune feadumsuftifnudyyrssniadwestoyadiuyanatuiuszneu
TN 1sunme (Preventive or Occupational Medicine)

2.6.2 Yselevtansnsaeiunisansisig wWu nsdesiuaiuauamainlsainge
Sunsevielsaszuniienafinsevdeunsidulusreiundng viensmuuunsgiuvsenunm
Y08 i visowrFessiounmd Selddalidinmsnmsiimnzauuasianzas WoAuAsosdvEuaziaT AN
voudwesteyadiuyanalagionizmsinyianuduvesteyadiuyananuminivienuadosssu
WiSIYAW (Public Health)

263 MafuATeNsINUY M3Usziudsny ndnUseiuguamuisnd atafnsiiety
N133N¥INEIVAVRIRRENT UMY N15ANATRINUTEAUNBAINTD Y30N15ANATEINITIAY
Fsmafurusadeyaduyaraiudsiivlumsuiiamdviienifivesimunudeyadiuyana

v
1

viodwesteyadiuyana Inglddalidinmsnisfimazand efuasodnddunuguuasuselon
Y94191v83U8YadIYARA (Health or Social Care System)

2.6.4 M3fnyitenaingrmans UseiRmans vieadn viouselovtiasisardu
ol foanspiuiieliussg IngUszasidanarifisainfisndumindy uadl@Selitinnsnsfivnyan
dodunsesAvstuiuuasystlovivoniwosdeyadiuyana mufinagnssunsUssniatinu
(Archiving, Scientific or Historical Research)

2.6.5 Uselovdasisueiiddg laolddaliduinsnisimuizaniieduases
AvdduiiuguiasUslemiveadmesayadauyana (Substantial Public Interest) Tagansnsnendizosls

wu nstestunsaniunisiliveudiengvung n1sAuATesEIsIsNYUIINNIINIEYiNdullgase

® quiidengraneuazmsiann augdimans gunansalimineds, ‘wnujiRAsfumsiuaserdeyadiuyana
Thailand Data Protection Guidelines 2.0’
<https://www.law.chula.ac.th/wpcontent/uploads/2019/10/TDPG2.0-C5-20191009.pdf>
duduilotuil 31 nsngreu 2563
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@wnesadnsdidunsvedenaruieriumnseinguligasn) nsdesiunisdelng n1sdesasde
WeiunsatuayumensRudmiunisnenshevisenmsneniiu’

3. mafiususwdayadiuyana WidususmulduinisnduneldSaquszasdsu
ousenguanevasdaluaudayadiuyana wazlunmsiiusiusindeyadiuyana faauqu
Jayadruyanaazdowddiidvesdayaduyaransiudou wisluvasiusiusiudoyaduynna
ferwazden duielul GuuidivasdayadiuyanaldnauieneaziBontuaguda

3.1 faguszasdvesnisifununuieninideyadiuyanaluliuielamedasiuds
Fnguszasdmuiiinnm 24 Wsnnalumaiusunalilaelildfummbusasmndwesdeyaduynaa

32 Lmﬂwmmmmmwm‘uawamamwﬂﬂamaﬂwuamamuuﬂﬂaLwaUgummmg‘wma
viedyy videdanusndusedioyaduyanaifiedwindya) suiaudsfmansgmuidulld
nnshllvideyadiuyana

33 dayadiuypraiisiimafiununuuarssssnatunmafivsusald Vel Tunsdflianss
fvuaszeznandananlddaa Timunszezinaionamamngldmumnsguressmafusaus

3.4 UssLamvasyanaiesnudsdeyadiuyaraiiiususmenaazgnilaime

3.5 deyaiiefufmuaudeyadiuyana anuiinde uazisnisanselunsdiisisuny
violiwiiiduasestoyadiuyana Tudsdoya antuiidnde LaziBnisAnsovosdauny
el mithiidunsestoyadiuynnade

3.6 Avdveudnvesdeyadiuynnanungvuy (Data Subject) laun

- @ndvensunudugeu (Consent Withdrawal)

- andlasunisuaslimsnu (Right to be informed)

- Ansvenfadeyadiuynna (Right of access) lnugarunudayadiuyana
FesufAnuvoveniivesdoyadiuynna Tnsazufiasdveldianizlunsdidunisufias
prunguuenieA1deaa uazn1sdnduazrefudnuitoyadiuyanatuIrdImansENY
flenaneliinanudevesedvsuaziainmussyanadu

a

- avslumsvelileudayadiuyana (Right to data portability)

- AnsAndunaiusivsin 1Y visedawedoyadiuyana (Right to object)

- Avidvelviaunievinane viievilidoyaduyaraidudeyaiibisnunsaszydyaeald
(Right to erasure / right to be forgotten) Tunsdlfia mqmmﬁﬂaumaﬁwum savulunsalnisiiusnels
Wefnguszasdlunisldiadnwlunisuansanufniiiu nafvinuiliie tngussasdmi
WA 24 (1) v (@) vio 11w 26 (5) (n) wie (v) n1sldifiontsredsanBionsoanungnung
n1suuRnunsenisldansisunsoswmungruney vﬁamwﬂ%wiaé’ﬁm%ﬁaﬂ%faqmuﬂg‘mma
vidoilensufomungmane

- avdvelvissiumslddaya (Right to restrict processing)
ﬁ‘m%lumsma’LViLLf’ﬂ%auaa'guUﬂﬂa (Right of rectification)
- AvizTeaiSeu

? 1fiagna
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4. unasinwnnliivfuiRnunguaneduasasdayaduyana

4.1 amuFufiamaus muenudemediAntuiie uerenademmldAdulrumauiiuiudn
Tnsgegaliifu 2 whwosrdemefiuiasaisituegifunasiifivvesma

4.2 Tnwnnsenq Auuismsnianssunisuaryanaiiniiidinis lnefilnwiinngsqe
T 1 9 vieusuliifu 1 &wum vy mugunnufanisongiildssyld

4.3 Inwnsunases UiugeaelsiiAu 5 &nwum sugruansiiamisunasesiidivualy

wonanil msdiduefiduafideatuanuiadeaiuteyadiuy aradena et unei
Tun1ssuduafuuunga (Class Action) Sadunisdniuaiursguuuunisiffidemesiuiuuin
FaldFunansznuanteiieauastenguuisetraieafundesimgnseinfoadiu Taedland
Adusunuesngulumsmidunisilesdosnd Suflemadidfimnuind navesdfininwazyniiu
aundnynaulunduildfuanudemeanma oty uazlildidmnduganluaifeinin®
Fsmsdnduafuvunguaninsaludsduldldiunsiniuafuisiinseunauguanuiafiivouius
nngweeEewn !

5. UNIATIEN

ndildnamdnnstifrsiuientu evginssuneuniior amindsunsin wazdedidn
aunguusAuasesdeyadiuyana szmuldegntanuiiuinsnisndeosiusazosusiy
dedlmAnmamainiuneluesdnsiusasuismldsndunsegludagtu ieanlanamafniu
ﬁuaaawfgmmaﬂmgama Tnsiamglunisnsgriianuinveaninnuddisnsauifvedfy
fitowmayainaslussdnsdionuies viedamfuyananisuenty S1fesfiarsunasliuiun
°uaaﬂ;]‘vmwﬂuﬂiawauamwﬂﬂawiﬂﬂi gmelduazindeasiinalddedvluuszinalnedndie
viail vidnluguy mmuﬂmauamuuﬂﬂammaqmvmuﬂmeuamﬂmmsﬂmﬂgwmaﬂuﬂiawama
dyan Tadesmaiunusm 19 ussDanetoyareminnuuasyprail ferderinfl ingUsrasidiane
Fau uazveussan fgumungyanefiannsoviild iuwiisudufisseneaies uasegluveuiun
findulneduiusfuingussasdidoyagnuszanana wiudh uazfuilagtuaue aeldszoznan
fnmnzan iulagaseninidwesdeyadiuyana uaziasmavsvesinvesteyadiuynna lnslane
maivdeyaisrtulsziRensanssy Jadudeyaduyanaiiinuazdensouviols

Faemni nsfnwiangasznitanasnisdedostusastesdsunitedliAnumny ai
funsduasesteyadiuyanaiedududesnsevillasfionsunegeiidou tedliAnmaignszsi
AmuRnIzInNngNeduAsesteyadLyanaLiieflasies viedduafldnduusmidduniussny

¥ suns fihgeans, ‘aguarszadyreimsaniuafiuuunguauyssanangnineIsnsanauuwng (Class Action)’
EvinnunngnssuMsAundnnSnduarnatananning, 28 uns1AN 2563)
<https://www.sec.or.th/TH/Documents/LawsandRegulations/ClassAction-summary.pdf>
duduidlotuil 31 nsngiau 2563

" yuris wesenaiiars, msidufuuungs : FedanmunsssmsfientuiimsssiydFindemssnduad
uuungamadlneuazunum Tul" vesna’ (nsensliimans anivendusssumans, liquiew 2554)
<http://digi.library.tu.ac.th/journal/0022/40-2-2554.pdf? ¢a=2.124842894.503040098.1578889160-
611977851.1558665468> AuduiilaTuil 31 nangiau 2563
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ARUNY LaZARDIYN %ﬂ@ﬁﬁ]ﬂﬂﬂﬁqﬂ'ﬁﬁ%ﬁuﬂaLLUUﬂ&juﬁmmﬁm%ﬁléf mnuIEnlaanidunisle 9 1
Ingfilanasantadedndnnelingmnefuasesdeayadiuyananing

il snpsmadelestuuarusutsuiof A amny 3t umeluesd nsiiddy iwWu n1suds
WIZLANINSERA (Whistle Blowing) mﬁmwaauUiﬁaa’mr:mﬂﬁwuaqé’ﬁﬂmmu N13RTIFDU
noAnssuLazyseifveadnsauy n1snsivaeunistafuvesnaUseloyisenitaminany
fuyanameueniidauduiusiuesdng lnsianen1sindedadne nmmaaeugén (Vendor Due
Diligence) miﬁumuu.amaumuwﬁmwuazﬁﬂizﬁﬂﬁmﬁlﬁmsﬁaq Fe9ndudesiansuifauseinu
Homsdengrnesunguanedunsestoyadauyaea fil

1. maiusiuswdayavasdainseu/winay

Tudesiu mafudoyadiuyaravesasinsnunientnmulnenss deunsildviiisndu
Welhduldpuanudndu wensufoanudyyidaiwesioyadiuyanadugdyan
‘vﬁaLﬁ@l‘ﬂumiﬁi’wLﬁumsmuﬁwaﬁuaaL%’waﬁa;&adauqﬂﬂadawﬁw‘hﬁzyiy']ﬁu (Performance of
contract) sial) “Anus i’ 114‘17@%‘]’15@@%414@%@ “mMsufURnudynn” audnAveansatiuu
Thdulumudyguidu winmnuisndssasdasiuteyadiuyananndasinsmundentdnay
AuonwileluanenusidulunsufoRnudyan SududeddFumudugen (Consent) INFaTATY
visoniinnufiududnse ddlunisvemuBugenlumsifusiusiu lideyadmyana serieauim
wazdadasnuniontinoudy enafiarsanldindunsdfanudusenlifuluaungnuie
othauriade iesniinanyanaiiisiunasesedliviniu uasaubuseuldldiAetulaeadasle
othawiass onuuslunsaliidwesteyaasnsadimadontumsufiesiiarlilidoyalsads 4

o d

il vstvdsdidesinnsaniangranaranusiluresuidvlunsiivdeyaiiuiiudsngn

a0

Tunsdliisndusonisdndunisiieussleviduveusssu (Legitimate Interest) vasgarunudoya
wazynnadulaglifuvouwniiivesteya ansaneamngliedisaumaauna Wy n1stesiy
g1 InsTLRarn1saelng nsdeweludeuidmiienisuinmsdnnisnteluednsdild saunisds
TUsihaUseine sieil unaussniinsdiss Samsidnudumesiiinvemidnau wetestulalinine
Tnsnenslefivesuitmluiionsdindunnauiuly GﬁaaﬂaﬁLﬁmumamﬁamﬂﬁﬁsi’ﬁf 3709
foyannifiuansseiniadvuiulsduagnisainilvan niadseTed mnnsevinlaedlduds
Tindnauvseanmnussnunsuiey warlildudeneaziBenveinisussinanatoyasgadaau
lunsduiiudiuddmesinausslonisureusssy wiindunsinfuansanududnuiveming
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Abstract

The non-performing loans ratio of banks is not only an indicator of their assets, which
is essential for investors to make their business decision but also it shows the stability of the
banking system in each country. When the non-performing loans are high, it gives effect to
banks’ profits and could lead to bank insolvency, which has an impact on financial stability
and economic status. Moreover, when financial institutions are bankrupt or fail, it can lead
to the financial crisis, which can be contagious and eventually cause the global financial
crisis. Therefore, it is vital to have a systematic NPL management measure.

However, there is no legal framework on NPL management, such as the sale of NPL
or the execution. This research will examine the current solutions which relevant to NPLs
specific to bank regulations on capital requirements and loan loss provision (LLP) under the

Financial Institution Business Act through the lens of the efficiency in NPL management.

Keywords: Non-performing loans, Capital requirements, Loan loss provision, the Financial
Institution Business Act
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MINTRUNININATZIUNINTUYTANA International Accounting Standards

’ aﬁmuw‘iﬁwaaﬁmmwzu,amaFﬂuaw]aﬁuaqammiLL@iaszia
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Fednymilidevemunemiaudfyetann Wemmiminidust Seemuiadesnmuazanuause
IumimLuuﬁﬁﬂwmﬁmmsuum wumaaﬂmmwwLﬁ&Jﬂmﬂumimuhlmaum%’uwﬂuﬁmmi
NARTIAG BT IN9N19AL (leverage) el Vil wionuiiinfugua Tnamu uaziddnfeides
(stakeholders) axlddoyamemsiuludrusuaunil edsna i elivudsaunmvessunesiiu 4
ilnsusmsdanisanudesiiiiussansaw sk management) wWedla vt Lﬂaamﬂﬁﬂﬁfﬁmw
foduauningiiddny fafu SdimsdnamnmaumIngdu (asset classification) iy Unf namidadufiay
fninunasgiu asde asduaveny any Wil Seladfindninasinistaduiunsndfduanausedidla
miiﬁ’ﬂ‘ﬁzuﬁqﬂﬁn?ja‘ﬁuagjﬁuauwmiﬂawwamixmmﬁu 9 Az vuavanine dsmaliannuduaina
YoemsndUAuNSNEveEIAT waznMsTiANIY vide TuusasUsenad dlanumsneunns ety
vilslaifileny “uidosnmuam’ Adidunsana’

wmzmglaamduainavesionndrin il wagnisinduduninduossuinis
Feflenuddyrosruuaregiawasauiiaiesnmuesszuunissnaaiy duieswinnnsiilaidtens
Al dunsannadenan a'awa’[,ﬁmimuquﬁwmwiﬁEJI@%JI%'mmmwﬁiaﬁuﬂamul,l,azmsﬁ’uﬁwiad
wilasdoazidevinUsransnm esnduauniifiiadaezdewhluldlunisiuinninudss
iefiarusuldindesflolunsuimsmuid seisdesUszand na 19035U1ANS LAENTVINNIATEIU
anadiliviasnuiifugualiiannsousulfunsguld 2 nanfe visssmaealidosing
‘[,umiﬁr‘hwummﬂ@iwﬁumiﬁmLﬁauﬂ’lil,l,am%au“awmﬂ’ﬁﬁu W ﬁmmiﬁwﬁﬁaaammwa‘hmumﬂ
Lm'é’aamwﬁmﬁmﬁ%uamﬁﬁagamiﬁ‘aﬁLLﬁfﬁwaaﬁmms suAsenRaEt TRl g oA mune
vilfignuillidrsgviiAuniniuieu

© sun. Tianumned1in “Gulifin” (Loans) Uszneudaiudniutyvesgndn RulsiiBurily Gulsiida
Tugusituiudeuielsild (non-negotiable) Tasiduiuliifaiduiuumuasiussmeussina wasdauiu
e runonidedneiude
<https://www.bot.or.th/App/BTWS_STAT/statistics/DownloadFile.aspx?file=EC_MB_ 013 S2 TH.PDF>

! pavid Bholat, Rosa Lastra, Sheri Markose, Andrea Miglionico and Kallol Sen, 'Non-Performing Loans:
Regulatory and Accounting Treatments of Assets' Bank of England Staff Working 594

12 Basel Committee on Banking Supervision,‘Guideline Prudential treatment of problem assets definitions
of non-performing exposures and forbearance’ (2016)
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3.2 Suvildslulssmalneuazsnaszme

fideuldmununndeyasiuuniidsainsurmslan (World Bank) fiuans Non-performing
loans to total gross loans 31uau 8 Useind taun Uszmealng Usemanuunsn Ussmalosiu
Usewrau Ussnaanigownsni Ussmalsusa Ussmanss uasussimmansivenandns

2007 | 2010 | 2011 2012 | 2013 | 2014 | 2015 | 2016 | 2017 K 2018
Thailand 76 39 29 24 23 |23 |27 30 (31 @31
Denmark . 41 37 60 46 |44 37 |32 |23 1.7
Germany 27 132 |30 |29 27 23 |20 |17 |15 |12
Spain 09 47 |60 |75 94 85 |62 56 45 |37
United States . 44 38 33 25 19 |15 |13 1.1 09
Cyprus 58 100 184 386 450 477 |36.7 |314 195
Greece 9.1 144 233 | 319 338 |36.6 363 456 | 420
United Kingdom 40 140 36 31 1.7 10 |09 (07 |11
Created from: World Development Indicators
Series: Bank nonperforming loans to total gross loans (%)

:-":H:ﬁ = —_— e .

Sere | Bani ronperitining oars s total gross hus %)
Seurtn Winld Devslopment Idicaors
Couted oy DRI

yndeyavessimsiandna 1 fideulduisnguusamaoanidu 3 ngu suduudnsmilds
Igean sAUNaNY LagTEAUAIan Al

nauil 1 Useinrleusa Useinanis gendt 30.0%
Ny 2 Uszindlne Useineadu gendn 3.0%
nawd 3 UsgmAauinsn Useinawesiiu Ussmeansgewsni

warUsemAanswenans iy 2.0%

wiuledn nasaninganisiudied 2007 651 Non-performing loans to total gross loans
fuwnldugeunlanludaniunneeiull
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3.3 nansenuanuiide

Tudlagifu vildevSeviidesamamildsumslianuddyanunulsuewisslumaeyssme
doswhenrmildsiigludsmalasnssienaiivlanaasvsitvesussma fuwannudadmiide
neliifinAugauwe (vulnerabilities) siossuun13RU IngdINasf o@D HTNNTBITUIAITLAT NG AN TTY
Tun1sUdesAuidouossunnis V?adauiﬂqmmﬁ@uuawﬁﬁﬂqmmsﬁu lnedldguvedUNNaNTENY
vowilidssesvuunsiuduluaesnsd futelui

1. ABUINGANITRU

LﬁaamﬂwiﬁaLﬁuﬁﬁaﬁwﬁ’ﬁyﬁﬁmaﬁiaﬁﬂ,iLLazmmﬁummaaammnﬁaammﬁwmwiﬁEJ
Tnefidunmilidevesunsnssnuienissesudouasmauimstansanudssneluvossuians
ndnfte Swtunildsdimasionishiuguatadssninmianisfuvesanidunisiulunisnediuoy
Ruiiudrsomilazgauoziuyu Fansisnmstifuguadandnagnsznudenisamu flsuazdu
vosums’ minfuiidesuaudigann suiassndudestaiudsomiasdvargyuasGunomu
asunulude Wesnnferudedunsinintseviivesgnuil (credit risk) vihlisuastisieuidess
flanmagesmenisiuanas annnsindudesanfuyususiainmaintudsesuasiunomu
fandm SwhlidawnAamilideduammesingmnsiul®

2. ®A9INYANITIRY

ﬁ‘]’ﬂmuwﬁﬁaﬁuaﬁmm%ﬁLﬁqu%ﬂuﬁd’mﬁLﬁm{]zymmamiﬁu UMIIATUIAITNAIE LIS
FoslnRansaamneduazats uaswmnnsalidumenisalfiiatuen 9 (ecuring event) luigins
1453719 (business cycle) azifinldanndislunsdingadugifauazingausnuasinesiinnends
Mniassgiannsiias vilvignuiliansadiszndld ilfsuasfiunindfosagaduauainng
ysmsiu SudAunnnimindausasduazaeluiian TumdnmsiunmuAnd wildeduiisin
WASNANTENUTDMINGANIIRY ULUIANI wﬁlﬁaﬁlummqiﬁlﬁﬂ%ﬂqmmamsf&u Tnowil Feflfady
Dudgyaraveimaiaingansiiu Tunemsadudu Suwienudni MﬁLﬁ'mﬂumammﬂ%ﬂqmms@u
pealsfnm %Lﬁulﬁ’jmﬁﬁaa@mmwméwﬁ daransynuTuT wediesnmwaessLens (micro-prudential
perspective) lususugadsiinadonuiiuataraniugnsnsuessuessudumgidaianisas
wildeiiduouguiuludsdmarossuvantunsiulunmwssuasmsivlamaasugiase

Fommil massiemslianudyfuniidelunsimusilsuismansugiuasadesnm
NNITRY Imwﬁammﬁﬁuq]uamiﬁ%Iﬁmmﬁﬁgyﬁumiﬂimﬁumml:‘fJulﬂié‘lumiﬁmﬁmﬁﬁﬁwﬁ
(probability of default) wagszuunsUsTEUAMANEUNINE (asset quality system) vosdunswdvnan
1845U1A15 dudrarsawAdgyminisilamedeyanavanulivindeudulunisidifdeoya
(asymmetries) dmsumsiufiudiseauazfunasmusuidumasmslunisananudesvessuinis

" Benton Gup and James Kolari, Commercial Banking: The Management of Risk (John Wiley & Sons 2005);
Abdus Samad, ‘Credit Risk Determinants of Bank Failure: Evidence from US Bank Failure’ (2012) 5 International
Business Research 10; Rebel Cole and Lawrence White, ‘Déja Vu All Over Again: The Causes of US Commercial
Bank Failures This Time Around’ (2012) 42 Journal of Financial Services Research 5-29.

' Andrew Campbell, ‘Bank Insolvency and the Problem of Nonperforming Loans’ (2017) 9 Journal of
Banking Regulation 25
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3.4 nsUimsiansvildenisldnsounguanelve

winsuimssanamidevessurasanfunsdiendesiunsudmsinnsanudes
YodusarsuIAs willosannisUszneusTiavessmsinansenulne uselAsygiavessema
WarUTEYIYU MNFUIANTANALAIENIDVINANINAG DL DUdINARBRHINITY oty nsAiiunis
suaqﬁmmiwnﬁsusjag'maﬂéfﬂﬁﬁﬁugLLaﬁuawﬁwmuﬁ%ﬁmau laun surmsuisUszmelng
WAZNIENTNNTAN

INNTNTIEDUUNT e A LLazImqa%Nﬂgmmamsﬁu‘iuﬂmmlmﬁLﬁ'mﬁumﬁﬂmwﬁﬁa
suvangInaTves sUN. ATl Uszelvedlstuniadfngunelafimunuuesdanssnaunilide
vieseenunmuessnATndvdlunmaams eglsnuin findninasi iR oo uwsznedyda
a0 ISunsiun feil

Ws2TYUYATINAFA1TUNITRY W.A. 2550

unamuatiuil 3,4'aﬁmsmmmmimsﬁ'ﬁqﬁmamuuazﬁuﬁuﬁwsawf goydudunisiniugua

o
o

swmswdled wandunisdamsanudedumsianidencdon fwioluid

(1) n13A159¥uUnamU (Capital Requirements)

mmﬁmuﬂaqwumumwaaﬁmmmmwLUummmwuwwuwmumn'm‘umLLa‘LsU
Tunsuimsdanisanudewessuians L‘W’eﬁﬂw’u’dﬂEJiﬂ’]‘W“UE]\‘iﬁ‘mﬂ’]ﬂﬂ%ﬂ’]LUUﬂﬂmiﬂnmmmLﬁ‘EN
wnauduly fetldnanlvluneudundi ﬁmﬂWiLfJumﬂ‘ﬂiﬁqiﬁﬁmﬁaﬁ%’m(??ﬂ%w,ﬁaLLa’Nmﬁwli
Lm'Lﬁaqmfﬂ,uﬂmhsﬂauqsﬁa‘uaaﬁmmsﬁmaﬂiwwiaﬂswwu wazlAsugnaveslsEwmaAluanIg
Jsndudesdivdninusidfuguaiuneauvessuians Welundndsziuinlunisuszneugsia
Y8I5UIATTU fllﬁut,ﬁEJQWE]‘ﬁIﬁ]”'iEN‘%JUﬂ’J’IJJLgﬂﬂﬁ‘\]”Lﬁﬁ]%‘lﬁ]’]ﬂﬂ’]iﬂi”ﬂ@ﬂﬁiﬁﬁ] wazalddne
Tunseiflazidnianis vl mimimuﬂawummmummmummLawuaﬂﬁiﬂiimadﬁmmi
mﬂﬁsm'ﬁmmmmmaa ﬁmmamL‘UumaamsqLnuﬂawumammuawummammawu
“LusumwvnﬂmmmLaaqmﬂmmsaLquﬂamwmaammumﬂu

Tnefianes 29 ﬁmumiﬁammaﬁaqﬁ’uﬁuwuﬁﬁaqmu‘ﬁ sUN. Aviun ey sunldesnUsznia
Mvuavaninaeinsmiuaualunesudmiusumsinayg ial ngInasinsisaiunemui sun,
AwuadumsuSuldlndulumundninest Basel Il : A global regulatory framework for more resilient
banks and banking systems 5uL’T‘;Jwé’ﬂLﬂwf]mﬂaiumiﬁ']ﬁ'uaLLaﬁmmsﬁrﬁ’mumﬁuiﬁmﬂmsmmmi
AuMsiuguasaiuNIRUA1ANISEUIANT (The Basel Committee on Banking Supervision (BCBS))

* msUseneugsivvessuimsiianudes wu lunsliiBuiuvesunms deusimnudssiuinsiniiazlailéy
F15ewiiAu (credit risk) wavgsnsauiifinnuidssgegenilomariarlésunanouunuiigemalugae sumslugug
Adussdnsyainanansuunudiuiugs eviiilsisennnaunugsivigsnssuiiiauidssgauinauens
liswmsunnanimededld Suasienansenuseussanvuiinduuasssuuiasegia Jadududesdivdninausi
finffugua (Prudential regulations) MsMaUgARYBIELIANSUAEMSUSINs IS mds e Trfsumsudaunss
wagiatosnm

6 19997 29 an1TunsRudeaisIiunesuA LN fiswIATUisUsEmAlneUsEnA fvualisunans
wisdszinalneiigunausenmaivuaussinniazelinvesdunasyu mm'?wé'ﬂmmﬂumﬁﬁﬂmmﬁuﬂamu
Yosan UMty

7 YsgmmsuensuisUsemalng 7 aua. 12/2555 Fes wdninasimsiiuguaiunesudmiusumsmdug.
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o a

%9 Basel Il 1105015 AMUENAYAUAIMULEELTISTUUNTUIAISHIE Y1 laSUNaNSENU

o

'
v W d

MnswAsTIteddtyas uarlinnudRnivaudedlewesssuvaniunmsuiuirsugiaunia

<

o '

waninain1sIAuakaRuNemuAing s lamnuandnnisdfguainsmiuguakunemu
yossunsmaivdld Fadulunumdnnsiidrdasuuuinis Basel Il Usznause 3 Pillars léun

Pillar 1 msﬁnsaﬁunamu‘?j”uﬁﬁu,azﬁunawgud’aul,ﬁu (Minimum capital requirement and

capital buffer)

Pillar 2 ﬂ’liﬁ’lﬁ'UQLLaIﬂEWI’Nn’]i (Supervisory review process)

Pillar 3 nsldnalnaanalunisitfiugua (Market discipline)

Taedl sun. leivualisuiasnidvdisaiunemu daudia 2 Ussianusnmioan
nsfseiunaauiish 1dud

nsfssdunemuduiaiasasfunavinnuluniizinga (Conservation buffer)
welvsunmsndleddsaiunemuiindsluiisamuasugiaund welihluldlunefisuinmandd
Usvaunananuvseagluganigings 5ﬂﬁaﬁiwamiama‘ﬁixﬁuﬁmwd’mﬁuﬂamu%ﬁﬂﬂ’jmmeﬁ%uﬁw
mufisumsuwisUsemelneimuadae way

naR1ssdunamy daufiuiesesiuarmdsadeszuuiionnifadulutiaasegianias
(Countercyclical buffer) i olvisurasnndvddisesiunomuludnvusiaonadesiuainudes
fagnoduduanudeneiuszuulneiu (System-wide risk) 1 Tugnuiirsughafidasniadule
Audemnlusziuiouuss (Excessive credit growth) ilatlostuamuidssiionasistutusuiamemde
NNNAAINE

mniasantudinsiiuguannusiuaweaadunisiuuuuganavenuuantiunisiy
WHAZ WY (micro-prudential perspective) miﬁmuﬂLﬁuﬂamu‘z‘j”’uﬁwﬁ?uﬁi’mqﬂisaqﬁLﬁaﬂixﬁu
Mewmswiarwisdiiunemudisosdmiuauningitarudes wu silvfiuiituualtuiasge
TuwagimadiasaluBanisifuguanuuumnananieid assuund mitsnuiidnduguaszuly
nsWiemuddfunadfiseuuaendeuasarud uudwoszuunsiu? egwlstia uwidndnivanis
wUfjiani1 véninasi 3esmaiisiiunesud sesvasnsnanasdenmsUszneugsiavesuimsle?
wAtindmnsmaasegaan fraevi il mimuaunsadsudievemuduinsniis

® ypadh Ay vl iU Suusmdninasimsifuguaiune syudmiusuiaswdvd andsildudninas
s Basel Il widu Basel Il iilosnnminganisduvesiantudaed 2551 dwdnnslvada Basel Il fimsudly
wdninasinsfsaiunesuliiudoanianisalfiudsuly auneudnveaniniainganisdudngtn
L%a'hl,ﬁmmnmismwé’ﬂLﬂm%ﬁ?‘i@uamsﬁuﬁaswu wagldlianuddgiussuuasegianuuamaia nande
TenuddnyfuimssgiauvuganiannifuluauindesieiliAsmngamsiulsilan

" Hal Scott and Anna Gelpern, International Finance: Law and Regulation (3rd edn, Sweet & Maxwell 2012)

| arisa Dragomir, European Prudential Banking Regulation and Supervision: The Legal Dimension
(Routledge 2010) 126-127; Mads Andenas and Iris Chiu, The Foundations and Future of Financial
Regulation (Routledge 2014) and Kern Alexander, ‘The Role of Capital in Supporting Bank Stability” in Niamh
Moloney, Eilis Ferran and Jennifer Payn (eds), Oxford Handbook of Financial Regulation
(OUP 2015) 342-347.

' Ed Scott, Capital Adequacy Beyond Basel (OUP 2005) ; Barth Caprio and Levine, Rethinking Banking Regulation
(CUP 2006)
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flazannsndanisinganisiuld Edwards 19997 waitunasyuazauisnanaudeme ity
dedndudeaintuanluaniinisaifliensaanunsld Inenesmuaztielisuiasianinades
yansuiiiusniu (Davies 2015)

nsinfugualiunemua1unses1vdy gfAgsivan1dunistiu w.a. 2550 Tdssuunay
W4 Risk-based approach wag Principles-based approach failénaialundain Faudt A6 1993
sU. hwdnnsuagismssunemudsannnvinanavessuimsiionstissuisswineUssne
International Settlements (BIS) guidelines™

frowluiidl de wdnnsAsaiunomuilUsemalneduidunsaundnnisuagnisdiu
anudssiuazannsadanisfuni desaunimvessuinsludsanalneliviols Tasaniz
Tunsdifiasugiasglunnyings

Adeuiiuin wiwlinisusudsmaninasinsiududisesnu Basel Il Anam Alufiswnnsnis
‘LumsqﬂﬁaﬂmﬁLﬁm%"{umﬂﬂﬁﬂ%’ﬂ%’mu Basel Il uidninasinisiuiudiseadisniiesessunaviayu
Tunmgingauanifiesesiuanuidsaidssuuiienafatulutaasvsienaiinanddawsonda
deldifuanmsmstesiunsiiningrmanisiuld mszulfasinsisatune smuifinsesiunasinyu
TugraRnnneinge Adsllvesindunisfiaiudt wainisal viensdlladwiidedunneings
Wawrsugiavias suduguassalunsusuldndninaminang n

uonanil fimsnamilsemudiniusssinaiunesunasvdnussiuna1ifie e Basel Convention
Samualisuimsazdosdeiunmumudadiuanudewemil Risk Weight) Fatfu mnsuesiing
Aenuideags susazdesiuiunesuliludnduiidmunnasnassiuszrinasema deenadmwaide
fusurmsyuinidn esnngfananldgnesnuuuanlneansnssunis G20 fiiaguszasdndn
iedestusnmsvuslugiumaiosnmainmsamuuazmsdass] uilumsjiaivdnmsdngn
wdesgninliivusemaiidaimuitazsuinssunnadnuazvuingon dedwanonisugady
wagnslawindlenty fafu Jieudiuinnnannsatuindeumsdeiuldngunemstsdundnyse iy
Andifusnasldl uasinadmdnussiuninansuauiunemuiisumsazdesiuly Aaganunso
WiuTnmuaninsnvessuInsiaranswuvidsldlulunufieat

(2) matutudsemilasdoazgey

nsdaduduninduaznistuiudrsendumesnsuidunisananudssiuiesin
y03uIMs Tnqusrassddyeangnarlunmsiuiuiudsemilgy Ae aniumnisiudfudises
ﬁm%’uﬁuw%’wéﬁé’aaﬁ'limmwwﬁm%’uwﬁﬁﬂﬁﬁﬁu Fodudunsndddyvesaniiunisiu

2 Sebastian Edwards, ‘How Effective are Capital Controls?’ (1999) 13 The Journal of Economic Perspectives 65,
65-84.

?* Paul Davies, The Fall and Rise of Debt: Bank Capital Regulation after the Crisis (May 6, 2015). Oxford Legal
Studies Research Paper No. 53/2015 < http://dx.doi.org/10.2139/5srn.2670052> accessed 6 November 2018

# Jonathan Leightner and Knox Lovell, “The Impact of Financial Liberalization on the Performance of Thai
Banks’ (1998) 50 Journal of Economics and Business 115, 118.
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1A 60” wianse vl AgsiaenUunsiiy w.a. 2550 Jaaffidenmsdatuduninduaznisiudy
50913 Taermunmminfiveseentunsiulunssaduduning LLazmizQﬂﬁuﬁ Foumerseanadene
wazdvifiliuGudsedlidmivaunindfidesaanw
vinnsndugunnduarnsiutudisemnmdninasinaslfaandunistussaiufudises
Biftsawed miuanudomeienainiulusuianfienainiufudunindvesdniiunsiu
desmnanude i uainni @eiinansenuseninuainisavessuiaisiunisadaeials
WAZA1TIRUNBIY U fatfu Feiieuddniiouasasiieslianuddylunsfunsuiswuniide
wagdinsusmsdanistunilide feildnasluudatenudidyuesnisdrdudaduduningis

1 v @ U LY t&l = o &€ o o U a o 4 o v = aa
sansUIRulduInsN1SInNITUTEe nannaalunsIna1nudunsndazyinlisunansnsiudaniau
AWYIASUALANULAULTULTIVDISUIANT

4. UnApTiIIRsNITenguIelun1susnIsIansuilidevassuinsnidivdnialinseungul
Legal Functionalism

v
Ny

iWesnnunauilfiBeulsuiulimgug Legal Functionalism lumsiansanuihiiveslassaing
nguinsuaraufivssansamlunisutladymmiidevessuasmded fofu deufiariinse
snpsmsnguenenansesiydigsiaaniuniaiun ludduresdniarvesiuenguifnan
delferudnlafvssfeuisitedldluumanud

' v
a o a '

naud] Functionalism wWilanguunelumeaua@edninendn Wudsiinduiielnduly

MUIngUIEan” Araufagdesdianfiansanluiiil As aguszasdlunisdyginguuisfeasls

q AL
a ! Y o

warlrmugiiwunTngUssasduaangvanema iy Tnetinngui Functionalism e wiiilvesngvnety
Guluidefrfuguadsanliamisaduiudoluld? lufitdaslddi anusedos uiensndntn
(reproduction) Tae Luhhman® l¢aumnu functionatism 1 Wiui1 mssiiudelylfvesdanm
wueaiumshnuressuumadluiwmelundine avdesiasananisssuunnniifiasfionsan
Tuusazningvesdsay Tuunanuiasfundnnstuusullumsinneginansenungmnenisiu
N135UIA1SABIEUUNITRY tnevziansanansenuainnisusulduinsnisnguuneiussuunisiiu
FrouniesfinsanuavesmaudluvdninasiSunesuuay fud sesessuimsiisidesuasuwitiu

oA

2311991 60 Ifantunisiuiatuduninduasnissyniuiidemeviootademouarlifneonandayinie

fuliudsedl idmiuauninduaznssynitufananmundninasifisuimswisUssmalneUssaafinue
Tunsdifiusngd dleddunind Sedudemssmnitduduiiddldmeennntndvietuiudsed finsin

ponaniunemuudd Runemuil srnuininidesiisdinumns 30 Wsunmswisdssmalnedisrunafmun
wmsmsAsteufieliandumsiuiufouftRauniaglddidumsnumdninaeimansseni

% | eon Duguit, “The Law and the State’ (1917) 31 Harvard LR 24; Ralf Michaels, ‘“The Functional Method of

Comparative Law’ in Mathias Reimann & Reinhard Zimmermann (eds), Oxford Handbook of

Comparative Law (OUP 2007) 339, 343.

Law and the Welfare State: Formalism, ‘Functionalism and the Ironic Turn of Reflexive Law’ (2008) 56

American Journal of Comparative Law 769-805.

Niklas Luhmann, Soziologische Aufkldrung 1 (Westdeutscher Verlag GmbH 1970) 114.

27
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Tuunanuig@euduldnseunuifnuazuuimiansusuldnguives Steven Schwarz”
TumsingianuiisEavE ammusunaInIsmingving Steven Bududiensinrsumiiivesssuy
nsuuagmnthivesngmng Imaiﬁﬂﬁndmﬁwﬁﬁwﬁ’maqsswmsﬁu fe wiillunaasugaans
(Economic functions) Tun13dnassuuauazmdunu (capital) LLa“’Vi‘u’]'1/1‘UENﬂJ;]WJ’]EJﬂ’]SLQUﬂ’]SﬁU’Iﬂ’IS
Lﬂumimﬂmm’ummumsﬁmmsmLuumalulm Tnemsuflatounmsasilonifnduanszuumssuinis
wazfiddnazdonihminiianaudes (rsk) forafatuluszuunisiu lunslinguaunevmihi
seluldsndudesiilasadunguaneiin Tasidlddiauedounnsowomngmuneilfniulnow
AINVILIAT NATIAD

1. founniesiisungmneiionsuaussgaunniesiiintuluefin Wunseenngmneiioudly
HaymitldiAnTuuda Wy Global Financial Crisis AATud9Ingaueuesineslaiins Uy
nanedunasaty wingmnewatuftasdninsmanangranefiudludymunsesadiléiietu
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Abstract

The objective of this research was to investigate concepts, principles, and laws
related to screening any project, undertaking, or operation in which an environmental
impact assessment has to be reported. In addition, it was aimed to study problems and
solutions to rule determination of uncovered fixed effects under any project, undertaking, or
operation providing an environmental impact assessment report according to the Promotion
and Conservation of National Environmental Quality Act (No. 2) BE 256 1. This quality
research was conducted by studying related documents and laws about environmental
impact assessment in Thailand and other countries in order to analyze appropriate principles
or guidelines for Thailand for screening any project, undertaking, and operation that is
required to provide an environmental impact assessment report. The research results
revealed that screening of any project, undertaking, and operation that is required to provide
an environmental impact assessment report needs to be appropriate. Rule determination
according to name lists should not only be defined. That is, consideration for each project,
or rules determination for impacts at each severe level by authorized official might be
needed. Determination according to name lists including people’s participation in rule
revision of any project, undertaking, or operation that is required to provide an
environmental impact assessment report can be put together in order to be able to
inclusively prevent impacts in any operation. Furthermore, a measurement of problem-
solving on environmental impacts should be at an appropriate level, which is a main

intention of Promotion and Conservation of National Environmental Quality Act.

Keywords: screening, environmental impact, environmental impact assessment process
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ABSTRACT

In this study of legal problems concerning bid bond in government procurement
agency, the objective is to study in detail 1) problems of the legal status of the bid bond,
2) problems of bringing a lawsuit over posting a bid bond, 3) problems of kinds of contract in
the bidding contest and problems of types of contract winning the bid, 4) problems of
creating a contract.

This study has shown that by posting the contest to present a bid, this is in essence
an invitation to interested contractors to present a bid. The contest to bid is, therefore, an
offer. When a contractor presents a bid or enters into the process of electronic bidding,
including depositing a sum to guarantee the bid or to guarantee an electronic bid, that is
acceptance of the offer creating a contract, a bidding contract, or a contract to enter into a
bidding process. Posting a bid bond, therefore, has the legal status of a contract. In the case
that the winner of the bid fails to create a contract, the government agency that posts the
bidding can rightfully confiscate the bond guaranteeing the bid, which is an exercise of its
right in a bidding contract, The litigation that arises in revocation of the bond for the
procurement bid, therefore, is a litigation over an administrative contract. In the case that a
government agency does not return the guarantee of the bidding to a contestant or a
guarantor of a bid whose obligations have elapsed within a given period of time, this is
deemed dereliction of a duty prescribed by law, which is a dispute over a tort on the part of
an administrative body or a government agent Through studying the decisions of
administrative courts and of the committees determining final jurisdiction of the courts, That
a bidding contract accords with the principal contract. The following suggestions: 1) Applying
the legal contract to this situation, it is evident that the legal status of posting a guarantee of
a bid is a contract by status, 2) If the winner of the bid this breaches the contract to bid or
to guarantee the bid, The government agent may rightly confiscate the bid bond from the
bidder or the guarantor. Additionally, the government can demand other damages. 3) If the
government agency does not return the guarantee of the bidding to a contestant or a
guarantor of a bid whose obligations have elapsed within a given period of time the rules
of the Ministry of Finance on procurement and processing of goods. If a government agency
fails to comply with these rules, it is deemed a dereliction of duty prescribed by law. 4) The
order to confiscate the bid bond is deemed an exercise of legal right in contract, and can

be litigated in a lawsuit without an appeal.

Keyword: bid bond, procurement, goods, tender, contract
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® Article 2 Definitions for the purposes of this law.
(u) “Tender Securities” means a security required from suppliers or contractors by the procuring entity
and provided to the procuring entity to secure the fulfillment of any obligation referred to in paragraph 1
(f) of article 17 of this law and includes such arrangements as bank guarantees, surety bonds, standby
letters of credit, cheques for which a bank is primarily liable, cash deposits, promissory notes and bills or
exchange. For the avoidance of doubt, the term excludes any security for the performance of the
contract.
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